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Court of Appeals of the District of Columbia 


No. 4486. 

Kate Williams, Appellant, 
vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 43967. 

The United States, Plaintiff, 

vs. 

Kate Williams, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Indictment, 

Filed in Open Court December 22, 1925. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 1925. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 
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That one Kate Williams, late of the District of Columbia 
aforesaid, on, to wit, the first day of December, in the year 
of our Lord one thousand nine hundred and twenty-five, 
and at the District of Columbia aforesaid, with force and 
arms, in and upon one Fred Williams, then and there being, 
feloniously, wilfully and of her malice aforethought did 
make an assault; and that the said Kate Williams felo¬ 
niously, wilfully, and of her malice aforethought, a certain 
lighted lamp, then and there containing inflammable oil, 
and burning by a wick then and there descending down and 
into said oil, and in the right hand of her, the said Kate 
Williams, then and there had and held, feloniously, wil¬ 
fully and of her malice aforethought, did cast and throw 
at, against and upon him, the said Fred Williams, in and 
upon the body of him, the said Fred Williams; and that 
the said Kate Williams, by such casting, throwing at, 
against and upon him, the said Fred Williams, of the said 
lighted lamp as aforesaid, in and upon the body of him, 
the said Fred Williams, in the manner and form afore¬ 
said, did thereby then and there feloniusly, wilfully, and 
of her malice aforethought, give to the said Fred Wil¬ 
liams, divers certain mortal burns and wounds; of 
2 which said mortal burns and wounds he, the said 
Fred Williams, from the said first dav of Decern* . 
ber, in the year aforesaid, to the seventh day of December, 
in the year aforesaid, did languish, and languishing did 
live, on which said seventh day of December, in the year 
aforesaid, and at the District of Columbia aforesaid, the 
said Fred AVilliams, of the said mortal burns and wounds, 
did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said Kate Williams, him, the said Fred Wil¬ 
liams, in the manner and form aforesaid, feloniously, wil¬ 
fully, and of her malice aforethought, did kill and murder; 
against the form of the statute in such case made and pro-, 
vided, and against the peace and government of the said 
United States. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia, 
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(Endorsed:) Criminal. No. 43967. United States vs. 
Kate Williams. Murder in second degree. Witnesses: Jo¬ 
seph D. Rogers, Catherine Manigan, George W. Lee, John 
Surles, Oliver O’Rist Van Orman, M. P. A true bill: J. 
Leo Kolb, Foreman. 

3 Supreme Court of the District of Columbia. 

Friday, January 8", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

• *«*••• 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by her 
attorney J. R. Bennett, Esquire; whereupon the defendant 
being , arraigned upon the indictment the reading whereof 
she specifically waives, pleads not guilty thereto, and for 
trial puts herself upon the country and the Attorney of 
the United States doth the like. 

Memorandum, 

January 22, 1926.—^Verdict—Guilty of Manslaughter. 

Motion for a New Trial, 

Filed January 27, 1926. 

To the Honorable the Justices of the Supreme Court of 
the District of Columbia, holding a criminal term : 

The above named defendant, through her Attorney of 
record, Joshua R. Bennett, hereby makes a motion for a 
New Trial in the above entitled case, and assigns the fol¬ 
lowing specific grounds therefor, in compliance with Law 
Rule No. 45: 

1st. That the verdict of the jury was contrary to the evi¬ 
dence and against the weight of the evidence. 

4 2nd. That the verdict of the jury was contrary to 
Law. 
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3rd. That the learned Court erred in refusing to instruct 
the jury as requested in defendant’s prayer No. I, as fol¬ 
lows : 

Any circumstance or fact to be determined by the jury 
that can be explained upon either of two theories, one con¬ 
sistent with the innocence of the defendant and the other 
with the guilt of the defendant, the jury must accept the 
theory consistent with the innocence of the defendant, un¬ 
less precluded from so doing by other facts or circumstances 
proven in the case. 

4th. That the learned Court erred in refusing to instruct 
the jury as requested in defendant’s prayer No. II, as fol¬ 
lows; 

If the jury has a reasonable doubt as to whether or not 
deceased took fire when struck by the lamp thrown by the 
defendant, or after having fallen to the floor while wrestling 
with the defendant, the defendant must be given the benefit 
of said doubt and acquitted. 

5th. That the learned Court erred in refusing to in¬ 
struct the jury as requested in defendant’s prayer No. 
V, as follows; 

No inference of the defendant’s guilt can be drawn other 
than such as naturally grows out of or follows from a fact 
or facts proven in the trial of the case by competent legal 
evidence. 

6th. That the learned Court erred in refusing to instruct 
the jury as requested in defendant’s prayer No. VI, as 
follows; 

The defendant’s version of how the deceased became 
afire and the circumstances that led to the decedent’s death, 
must be accepted by the jury unless the jury is convinced 
beyond a reasonable doubt, by other competent evidence in 
the case, that said version is not the correct one. 

7th. That the learned Court erred in refusing to instruct 
the jury as requested in defendant’s prayer No. VII, as 
follows; 

5 Upon all the facts proven in the case, together 

with the legal presumption of innocence with which 
the defendant is ever clothed, the defendant should be ac¬ 
quitted. 

8th. That the learned Court erred in refusing defendant’s 
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motion for a directed verdict of Not Guilty at the close 
of the Government's Case. 

9th. That the learned Court erred in refusing to permit 
defendant to show that the witness John Surles was a 
government witness present under process of a govern¬ 
ment subpoena. 

JOSHUA R. BENNETT, 

Attorney for Defendant, 

Dated Washington, D. C., January 26, 1926. 

Service accepted. 

C. G. SCHENKEN, 

U, 8. Atty^s Office, 

Supreme Court of the District of Columbia. 

Friday, February 19", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

• •*«**• 

Come as well the Attorney of the United States, as the 
defendant by her attorney J. R. Bennett, Esquire; and 
thereupon the defendant’s motion for a new trial coming 
on to be heard, after argument by the Counsel, is by the 
Court overruled, to which action of the Court the defendant 
by her attorney prays an exception which is noted. 

6 Supreme Court of the District of Columbia. 

Friday, February 26", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

• *••••• 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his at¬ 
torney J. R. Bennett, Esquire; and thereupon it is de¬ 
manded of the defendant what further she has to say why 
the sentence of the law should not be pronounced against 
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her, and she says nothing except as she has already said: 
whereupon it is considered by the Court that for her said 
offense, the said defendant be taken by the Superintendent 
aforesaid, to the Asylum and Jail aforesaid, whence she 
came, thence to the Penitentiary, as designated by the At¬ 
torney General of the United States, there to be imprisoned 
for the period of Six (6) Years, to take effect from and in¬ 
cluding the date of arrival of said defendant at said 
Penitentiary; and thereupon the defendant by her attorney 
notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of Bond for costs 
on appeal at One Himdred Dollars or Fifty Dollars in 
cash. . 

Memoranda. 

March 8, 1926.—Cost bond on appeal approved and filed. 

March 22, 1926.—Bill of Exceptions filed and submitted. 

7 Assignment of Errors. 

Filed March 22, 1926. 

• •••••« 

Comes now the defendant in the above entitled cause and 
assigns the following as errors committed in the trial of this 
cause upon which she bases her appeal to the Court of Ap¬ 
peals of the District of Columbia: 

1. Error on the part of the learned Trial Justice in re¬ 
fusing to require the District Attorney to call witness John 
Searles, who was subpoenaed by the Government and whose 
name was endorsed on the indictment as a Government 
witness. 

2. Error on the part of the learned Trial Justice in refus¬ 
ing to permit defendant to show that witness John Searles 
was a Government witness, subpoenaed as such and whose 
name was endorsed on the indictment as such a witness. 

3. Error on the part of the learned Trial Justice in refus¬ 
ing prayer No. one of defendant. 

4. Error on the part of the learned Trial Justice in re¬ 
fusing prayer No. two of defendant. 
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5. Error on the part of the learned Trial Justice in re¬ 
fusing prayer No. five of defendant. 

6. Error on the part of the learned Trial Justice in re¬ 
fusing prayer No. six of defendant. 

7. Error on the part of the learned Trial Justice in refus¬ 
ing prayer No. seven of defendant. 

8. Error on the part of the learned Trial Justice in re¬ 
fusing to direct a verdict, at the close of the Government’s 
case, of not guilty on the ground that the Government had 

not made out a case against her. 

8 9. Error on the part of the learned Trial Justice 

in the comment made by the Court in refusing defend¬ 
ant’s request for a directed verdict of not guilty at the close 
of the Government’s Case. 

10. Error on the part of the learned Trial Justice in re¬ 
fusing to strike out the testimony of officer 0. E. Van Or¬ 
man to the effect that defendant was not burned and that 
she did not wear a sweater at the time of the fatal burning. 

11. Error on the part of the learned Trial Justice in 
overruling the motion of defendant for a new trial. 

JOSHUA R. BENNETT, 
Attorney for Defendant, 

Designation of Record, 

Filed March 22, 1926. 

The clerk will please make up the record for appeal to 
the Court of Appeals in the above entitled cause and in¬ 
clude the following papers: 

1. The Indictment. 

2. The Plea. 

3. The Verdict. 

4. The Judgment appealed from. 

5. The Motion for a new trial. 

6. Memo, of approval of cost bond. 

7. Memo, of extensions of time granted by the Court to 
prefect appeal. 

8. Memo, of submission of Bill of Exceptions. 
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9. Order making Bill of Exceptions part of record. 

9 10. Assignment of Errors. 

11. This designation. 

JOSHUA E. BENNETT, 

Attorney for Defendant, 

Supreme Court of the District of Columbia. 

Thursday, June 17", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

• •••••• 

Now comes here the defendant by her attorney R. A. 
Hughes, Esquire and prays the Court to sign, and make a 
part of the record her Bill of Exceptions taken during the 
trial of the case and filed with the Court on the 22nd day 
of March, A. D. 1926, which is accordingly done. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 9, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 43967, Criminal, wherein The United 
States is Plaintiff and Kate Williams is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of June, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 
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11 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 43967. 

United States, Plaintiff, 


vs. 

Kate Williams, Defendant. 

Bill of Exceptions, 

Be it remembered that this cause came on for trial on 
the 21st. day of January, A. D. 1926, before Mr. Justice 
Jennings Bailey, of the Supreme Court of the District of 
Columbia; the jury empaneled; the United States was rep¬ 
resented by Raymond Neudecker, Esquire, Assistant United 
States Attorney in and for the District of Columbia, and 
the defendant was represented by her Counsel, Joshua R. 
Bennett, Esquire. 

Whereupon, the defendant being arraigned, entered a 
plea of not guilty. Thereupon, the jury was sworn and 
the Government, to maintain the issues upon its part joined, 
offered as a witness George W. Lee, who, after being 
duly sworn, testified substantially as follows; That he knew 
deceased about one year before death; deceased lived at 49 
Defrees St., N. W. He went to morgue December 8th or 
9th, 1925, saw witness Estes at morgue; saw corpse of Fred 
Williams and identified same to witness Estes. 

Thereupon William W. Estes was introduced as wit¬ 
ness by the Government, and was duly sworn, accord¬ 
ing to law, and testified in substance as follows: That he 
was at morgue December 8th or 9th, 1925; saw the body of a 
colored man which the witness George W. Lee identified as 
Fred Williams. 

Thereupon, Dr. Joseph D. Rogers was introduced as 
witness by the Government, and was duly sworn, according 
to law, and testified in substance as follows: That he is the 
Deputy Coroner of the District of Columbia and was such 
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on December 8th or 9th, 1925, and was present at the 
morgue and performed an autopsy on the body of a colored 
man, weight about 150 lbs., height 5 ft. 6 in., identified as the 
body of Fred Williams. 

12 The cause of his death was bums and exhaustion. 

There were severe burns on the chest, abdomen, legs 
and arms—burns were general over the body; but there 
were no burns on the posterior portion of the body; the 
bums were what would be generally called frontal burns. 
There were no other marks of violence upon the body. 

Thereupon Dr. Howard Smith was introduced as wit¬ 
ness by the Government, and was duly sworn, accord¬ 
ing to law, and testified in substance, as follows; That he 
is a Surgeon attached to Emergency Hospital; accom¬ 
panied the ambulance on an emergency call to 49 Defrees 
Street, N. W., on the evening of December 1st, 1925. Found 
a colored man on the second floor of said building, suffer¬ 
ing from severe burns over the entire front surface of the 
body—particularly the chest. 

When I reached the scene the deceased was in a rear 
room on the second floor of said premises; he was nude 
and there were one or two other persons in the room with 
him. Deceased was conscious, rational and coherent in 
speech; recognized and objected to morphine treatment. Ac¬ 
companied deceased in the ambluance to Emergency Hos¬ 
pital. Treatment given at the hospital was that which is 

usually given to burned patients-a continuous bath. 

Deceased after some improvement was transferred down 
stairs. There was more or less improvement in deceased’s 
condition from day to day, he was rational at times and 
finally (as records show) died December 7th 1925. 

Witness George W. Lee recalled and testified in sub¬ 
stance as follows: That he lived at 43 Defrees Street, N. 
W., seven doors above 49 Defrees Street; attention was 
attracted by a girl on the street calling out fire. He saw 
smoke and fire coming out of the second floor front; found 
fire in the front room of the second floor; opened the 
window and threw out the rug and mattress that were on 
fire. Made no examination of room; there was no one in 
the room at that time; put fire out. Came back in hall; 
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saw Fred Williams standing in the back room—Seymour 
and Williams^ wife were in the room with him. Williams 
asked me to call the Doctor; called Emergency Hospital. 
Williams was naked in the back room; defendant was do¬ 
ing nothing—standing in the room and told deceased to 
hold still while the Doctor stuck the needle in him. Searls 
was not in the front room when I first entered the build- 
ing. 

I don’t know just where Searls was—did not see him when 
I'went up stairs. Was standing at the door of the back 
room when the Doctor treated deceased; deceased was 
sitting on the edge of the bed facing the door; could see 
deceased’s back—deceased was facing me. Deceased was 
walking around the room hollering. Stayed upstairs until 
deceased was taken to the hospital—was there when police 
officer came. 

13 Thereupon Catherine Manigan was introduced as 
witness by the Government, and was duly sworn, ac¬ 
cording to law, and testified in substance as follows: That 
she knew Fred and Kate Williams; lived in the same house 
49 Defrees Street, N. W., this house a brick house, two 
stories and basement; I lived on first floor and Williams 
and his wife lived on the second floor. On December 1st, 
1925, Fred Williams came home between 4:30 and 5:00 
in the evening; he went up-stairs and then came down; his 
wife was out; wife came in before six o’clock and went up¬ 
stairs. I knew them about seven years. They came down 
stairs together and went down to the kitchen (basement); 
I heard loud talking in the basement; Williams and Ms 
wife were doing the talking—they were fussing, quarelling 
but I don’t know what they said. 

Fred came up talking loud, he was talking to Kate, he 
was fussing; and I asked him. Please don’t make any fuss. 
She (Kate Williams) said, she would be glad when she had 
that damn Baby then her troubles would be over—she said 
nothing further. Williams (deceased) was standing talk¬ 
ing to Searls (John Searls); Williams went back to the 
kitchen and Kate went back to the kitchen to fix Williams^ 
supper. They were still talking loud; they came back to¬ 
gether—right away, Fred was still arguing with Kate. 
He said he wanted his supper; Kate said, “Wait I’ll get 
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it.” Williams was rearing and fussing he was mad, very 
angry—I never saw him that angry—that’s why I say he 
was rearing. Then they went upstairs for the last time— 
they were still arguing; I thought they were ready to go 
into force, and I went for an officer. Officer came and 
went upstairs. Saw Fred Williams coming down stairs 
with blanket around him; Kake came down with him. 

I went upstairs after that; saw a broken lamp and clothes 
on the floor—mattress was off bed, it was thrown out of 
the window. When Fred and Kate were upstairs arguing 
and fussing, they were making loud noise; I heard Kate say 
something about ‘ ‘ Mother. ’ ’ When they were coming from 
the kitchen (basement) Fred said, ‘‘I’ll kill that woman, I 
would just as soon die as live.” They were coming up 
from the basement when Fred said that—he was talking 
in a loud voice; he was mad, angry, he was talking to me 
and Kate was right behind him, she was close enough to 
hear what he said. When he said he wanted his supper 
(get my supper), she said, “Wait, I’ll get it.” When they 
were upstairs Fred said, “Let me out of here—let me out 
of here.” 

Thereupon Arthur Seymour was introduced as witness 
by the Government, and was duly sworn, according to law, 
and testified in substance as follows: That he heard scrum¬ 
mage—scuffiing for a few minutes; man hollered, “Put me 
out, ’ ’ man came out running light blaze all over; I tried to 
help put him out—tore his clothes off; woman was trying 
to put herself out. It was only five or ten minutes alto¬ 
gether. 

14 The man and woman lived in the front room, I 
lived in the back room—^my room was next to theirs; 
it was 49 Defrees Street, N. W. This happened in the eve¬ 
ning of December 1, 1925. Mattress and rug were burn¬ 
ing—witness Lee (George W. Lee) threw them out of the 
window, he was there helping to put the fire out—Fred 
Williams (deceased) was in my room when the Doctor 
came; he was naked, had blanket around him. 

Searls and I tore his clothes off, helped to put him out. 
Kate Williams told her husband, “Fred you brought it all 
on yourself,” she told the officee that he brought it all on 
himself; she was in my room when she said this; she spoke 
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loud enough to be heard; shd was about five or six feet 
from me—sure the oflScer was near enough to hear her, I 
guess he heard it. 

Thereupon Officer 0. R. Van Orman was introduced as 
witness by the Government, and was duly sworn, according 
to law, and testified in substance as follows: That he is a 
member of the Metroplitan Police Force for six years, as¬ 
signed to number Sixth Precinct; was so assigned on De¬ 
cember 1st, 1925; was in the neighborhood of 49 Defrees 
Street, N. W., about 5.30 or 6.00 P. M., when attention was 
attracted to the above number by the loud voice of a woman 
upstairs—I was diagonally across the street; stood until 
I saw small flame in front room on second floor; flame about 
two or three feet. 

I went over to 49 Defrees Street, N. W., and made investi¬ 
gations—^met John Searls (witness) at foot of the stairs— 
asked what was wrong, went upstairs; didn’t pay any at¬ 
tention to him. Met Fred Williams (deceased) in hall on 
second floor and put him on bed; then went into front room, 
two men were in there, mattress was on fire at the end; 
went back in room where Fred Williams was—Kate Wil¬ 
liams (defendant) was in rear room with her husband; I 
asked how it happened—she said I hit him with a lamp on 
the head, I asked her, “Why did you do it I” She said, 
“No man can hit me and get away with it, I wish I had 
finished him.” “If I had a razor or gun I would have.” 
She was not calling him names; I told her three times to 
keep quiet. Had conversation with the defendant at the 
Sixth precinct; two other officers were present—Officer Wil¬ 
son (I don’t rem-ber his first name) was one, but I don’t 
rem-ber the other officer. I had a search light and made 
careful search of the front room upstairs—saw broken 
pieces of lamp on the floor; the rug was burned in several 
places. 

In conversation at the Sixth Precinct, defendant made 
same statement as at the house—I questioned her. Did not 
make any statement in the ambulance. Went with deceased 
in the ambulance to Emergency Hospital—^had no conversa¬ 
tion with deceased on the way to Emergency Hospital, De¬ 
ceased said at 49 Defrees Street, “I’ll teU you all about it 
when we get to the hospital.” Never talked with deceased 
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at the hospital. Defendant was in the ambulance that took 
the deceased to the hospital. 

15 Thereupon, the Government, by its Counsel, an¬ 
nounced that it would rest its case. 

Thereupon, the defendant, by her Attorney, moved the 

Court to direct a verdict of not guilty upon the grounds that 

the evidence had failed to make out or prove the charge as 

set out in the indictment, and that the Government’s case 

in its entiretv failed to show that the deceased took fire 

% 

or became ignited when struck by defendant with a lamp 
and fatally burned in consequence thereof, the gravaman 
or gist of the charge. 

The Court overruled this motion of the defendant, to 
which ruling of the Court the defendant, by her attorney, 
duly accepted. 

Thereupon the defendant, by her attorney, moved the 
Court to require the Government to call John Searls as a 
Government witness, or permit the defendant to show that 
said John Searls was subpoenaed as a Government wit¬ 
ness and that his name was endorsed on the indictment as 
such. 

The Court overruled this motion of the defendant, to 
which ruling of the Court the defendant, by her Attorney, 
duly accepted. 

Whereupon, the defendant, Kate Williams, took the wit¬ 
ness stand in her own behalf, and testified as follows: 
That she the wife of deceased: living with him at 49 Defrees 
Street, and they were occupying the front room on the 
second floor of said premises December 1st, 1925; found 
deceased, Mrs. Manigan (witness) and John Searles (wit¬ 
ness) on second floor; deceased began quarreling and de¬ 
manded that his supper be prepared; I told him that if he 
would wait his supper would soon be ready. Went down 
stairs in the kitchen, prepared deceased’s supper, but he 
would not eat; he was drinking and continued fussing; he 
was usually mean and quarrelsome when drinking; we 
went upstairs to our room and he continued to quarrel and 
was loud and noisy, called me names and swore at me; we 
came back down stairs and went into the kitchen: I brought 
the oil lamp down with me as it was getting dark. We used 
oil as there was no gas in the house, or electricity. 
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While in the kitchen deceased continued to quarrel and 
appeared to be very angry; I was afraid of him. He went 
upstairs from the kitchen ahead of me—I followed close be¬ 
hind him; as my husband got in Mrs. Manigan’s room, I 
heard him say to her, “I’ll kill that woman, I would as soon 
die as live.” I was close enough to hear him—John Searles 
was in Mrs. Manigan’s room at the time. We went on up to 
our room and my husband (deceased) closed the door; he 
became loud and boisterous and threatened to kill me; I was 
afraid of him; he struck me several times and rushed at 
me again and tried to strike me, saying he would kill me. I 
was pregnant and he knew it. I grabbed the lamp and threw 
it at him; as I was afraid he would kill me. He knew that I 
was pregnant. ‘ 

The oil lamp broke and fell to the floor; the oil 
16 spattered John Searles and myself; the burner set 
fire to the rugs on the floor; my husband knocked me 
down on the floor and jumped on me; we both caught afire 
and when he saw that he was afire, he jumped up and ran 
out of the room into the bath room. I got up as soon as I 
could; John Searles helped to put me out and I told him “I 
can put myself out, help put out Fred. ’ ’ Mr. Searles helped 
to put Fred out and they took him, my husband, into the 
back room and set him down on the bed. My hair singed, 
and my sweater had several holes burned in it. I was there 
in the room with my husband, when the Doctor came with 
the ambulance—I told my husband to hold still so that the 
Doctor could put the needle in him. 

John Searles, my husband and I were the only ones in 
the room when my husband struck me several times and I 
threw the lamp at him. He struck me with his fists and 
I struck him back with my fists. I threw the lamp at him 
because he was beating me and said he would kill me; I 
was afraid and tried to protect myself. 

When Officer Van Orman came up in the room, he asked, 
‘ ‘ What’s wrong ? ” “ How did it happen ? ” I told him that 
my husband brought it all on himself, and was to blame 
for all of it. I rode in the ambulance with my husband to 
the hopsital—he asked me to go with him. My husband 
did not take fire until he jumped on top of me on the floor. 
I don’t know where the lamp struck him—I threw it at him 
because he was beating me and said he would kill me, 1 
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believed he meant to do what he said—I was trying to pro¬ 
tect myself. I did not tell Officer Van Orman that I wish 
I had killed him—I said Fred brought it all on himself and 
was to blame for it all. 

Thereupon the defendant was shown a sweater and asked 
to identify same; she identified same as being the blue 
sweater that she had on on December 1st, 1925, at the time 
deceased was burned; testified that the holes in said sweater 
were not in same before December 1, 1925; that said holes 
were burned in sweater as a result of her being thrown 
on the floor in the flames by deceased; it was thereupon of¬ 
fered in evidence by the defendant. 

Thereupon John Searles was introduced as a witness for 
the defendant, and was duly sworn, according to law, and 
testified in substance a^ follows: That he lived at 46 ‘‘G” 
Street, N. W., as a tinner. On December 1, 1925, I went 
over to 49 Defrees St., N. \V., to see Fred Williams. I 
knew him and his wife (defendant) and had known them 
for about a year—Fred Williams had asked me to bring 
him over some bread and pork chops. I got to 49 Defrees 
Street, about 5.30 p. m., Kate Williams (defendant) came 
in afterwards, when she came in her husband (deceased) 
began fussing with her about cooking his supper, he swore 
at her, called her a God-damn Bitch. He got angry be¬ 
cause he said she had said she was big, “I am going to 
kick it out of her.” Miss Catherine tried to quite him; 
she asked him to please not start any fuss as her husband 
was away and she was alone with her baby; he said 
17 Goddam that Goddam Bitch, I’ll kill her—he was 
very angry and he went on upstairs. He rushed up¬ 
stairs and I soon heard an argument, loud talking upstairs, 
and Miss Catherine asked me to go upstairs to see if I 
could quiet them. I went upstairs and knocked on the 
door, Fred opened the door and I went in. I asked him not 
to fight. IJ said if you strike that woman in the condition 
that you say she is in you will get yourself into serious 
trouble; he said I’ll kill the Goddamn Bitch. 

He rushed at her and struck her with his fists; she struck 
him back with her fists; he struck her several times and 
I tried to part them; he was very mad and was calling her 
Goddamn Bitches and| saying he was going to kill her; he 
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told me to get out of the way and when I saw that he was 
real mad, I did not try to separate them any more; he 
rushed around me and struck her again, and she grabbed 
the lamp off of the dresser and threw it at him; he ducked 
his head and the lamp struck him on the side of the head. 
The lamp bursted and the broken pieces fell on the floor; 
the burner was burning and set fire to the rug on the floor; 
the oil spattered on all three of us; I got oil all over my 
overcoat. He threw her on the floor in the fire and jumped 
on top of her; her hair caught fire and he got on fire. He 
jumped up and said, “I’m afire, put me out.” He ran into 
the bath room and I tried to put the woman out. She said, 
“John take his shirt off of him.” Fred did not take fire 
until he knocked his wife down on the floor and jumped 
on top of her. He caught from the flame of the burning 
rug; neither of them caught afire until they were on the 
floor in the flame. I helped to take his clothes off of him. 
Arthur Seymour, who lived in the back room, came in the 
room and helped to put Fred out. We took Fred to the 
back room and some one wrapped a blanket around him. 
Fred would not have caught fire if he had not thrown Kate 
down on the floor in the flame and fell on top of her. She 
told the officer that it was her husband’s fault, that her hus¬ 
band was to blame. I was not holding Fred, but was in 
between him and Kate trying to keep them apart—I was 
begging him not to fight with her in her condition. 

Fred and I were friends; I often loaned him money. I 
am only telling what I know and saw—I have told the truth 
about this matter. I never heard Kate Williams (defend¬ 
ant) tell officer Van Orman that “She wish she had finished 
him.” 

Whereupon, the defendant, by her attorney, announced 
that she rested her case. 

Whereupon, the Government recalled Officer Van Orman, 
in rebuttal, who testified substantially as follows: Defend¬ 
ant did not have on sweater offered in evidence when I saw 
her at 49 Defrees Street, N. W., on December 1, 1925; I 
did not see the sweater in the room. I looked under bed 
with search light. She was not burned. On cross-examina¬ 
tion, witness testified that he looked defendant over when 
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believed he meant to do what he said—I was trying to pro¬ 
tect myself. I did not tell Officer Van Orman that I wish 
I had killed him—I said Fred brought it all on himself and 
was to blame for it all. 

Thereupon the defendant was shown a sweater and asked 
to identify same; she identified same as being the blue 
sweater that she had on on December 1st, 1925, at the time 
deceased was burned; testified that the holes in said sweater 
were not in same before December 1, 1925; that said holes 
were burned in sweater as a result of her being thrown 
on the floor in the flames by deceased; it was thereupon of¬ 
fered in evidence by the defendant. 

Thereupon John Searles was introduced as a witness for 
the defendant, and was duly sworn, according to law, and 
testified in substance a^ follows: That he lived at 46 ‘‘G” 
Street, N. W., as a tinner. On December 1, 1925, I went 
over to 49 Defrees St., N. W., to see Fred Williams. I 
knew him and his wife (defendant) and had known them 
for about a year—Fred Williams had asked me to bring 
him over some bread and pork chops. I got to 49 Defrees 
Street, about 5.30 p. m., Kate Williams (defendant) came 
in afterwards, when she came in her husband (deceased) 
began fussing with her about cooking his supper, he swore 
at her, called her a God-damn Bitch. He got angry be¬ 
cause he said she had said she was big, “I am going to 
kick it out of her.” Miss Catherine tried to quite him; 
she asked him to please not start any fuss as her husband 
was away and she was alone with her baby; he said 
17 Goddam that Goddam Bitch, I’ll kill her—he was 
very angry and he went on upstairs. He rushed up¬ 
stairs and I soon heard an argument, loud talking upstairs, 
and Miss Catherine asked me to go upstairs to see if I 
could quiet them. I went upstairs and knocked on the 
door, Fred opened the door and I went in. I asked him not 
to fight. said if you strike that woman in the condition 
that you say she is in you will get yourself into serious 
trouble; he said I ’ll kill the Goddamn Bitch. 

He rushed at her and struck her with his fists; she struck 
him back with her fists; he struck her several times and 
I tried to part them; he was very mad and was calling her 
Goddamn Bitches and| saying he was going to kill her; he 
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told me to get out of the way and when I saw that he was 
real mad, I did not try to separate them any more; he 
rushed around me and struck her again, and she grabbed 
the lamp otf of the dresser and threw it at him; he ducked 
his head and the lamp struck him on the side of the head. 
The lamp bursted and the broken pieces fell on the floor; 
the burner was burning and set fire to the rug on the floor; 
the oil spattered on all three of us; I got oil all over my 
overcoat. He threw her on the floor in the fire and jumped 
on top of her; her hair caught fire and he got on fire. He 
jumped up and said, “I’m afire, put me out.” He ran into 
the bath room and I tried to put the woman out. She said, 
“John take his shirt off of him.” Fred did not take fire 
until he knocked his wife down on the floor and jumped 
on top of her. He caught from the flhme of the burning 
rug; neither of them caught afire until they were on the 
floor in the flame. I helped to take his clothes off of him. 
Arthur Seymour, who lived in the back room, came in the 
room and helped to put Fred out. We took Fred to the 
back room and some one wrapped a blanket around him. 
Fred would not have caught fire if he had not thrown Kate 
down on the floor in the flame and fell on top of her. She 
told the officer that it was her husband’s fault, that her hus¬ 
band was to blame. I was not holding Fred, but was in 
between him and Kate trying to keep them apart—I was 
begging him not to fight with her in her condition. 

Fred and I were friends; I often loaned him money. I 
am only telling what I know and saw—I have told the truth 
about this matter. I never heard Kate Williams (defend¬ 
ant) tell officer Van Orman that “She wish she had finished 
him.” 

Whereupon, the defendant, by her attorney, announced 
that she rested her case. 

Whereupon, the Government recalled Officer Van Orman, 
in rebuttal, who testified substantially as follows: Defend¬ 
ant did not have on sweater offered in evidence when I saw 
her at 49 Defrees Street, N. W., on December 1, 1925; I 
did not see the sweater in the room. I looked under bed 
with search light. She was not burned. On cross-examina¬ 
tion, witness testified that he looked defendant over when 
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he came in room; had no particular reason for doing so; 
don’t know how she was dressed—think she had on bunga¬ 
low apron. Didn’t ask defendant if she was hurt. Didn’t 
examine the head to see if the Kair was singed. 

18 Wliereupon, defendant, by her Attorney, moved 
the Court to strike out the testimony in rebuttal. 
The Court overruled the motion to which ruling the de¬ 
fendant, by her Attorney, duly excepted. 

Whereupon the Government announced its case closed. 
Whereupon the Counsel for the defendant again moved 
the Court to direct a verdict of not guilty on the ground 
that the evidence failed to prove or make out the charge 
as laid in the indictment. The Court overruled the mo¬ 
tion, to which ruling the defendant, by her attorney, duly 
excepted, also to language of the Court in overruling said 
motion. 

Whereupon, the defendant, by her attorney, announced 
her case closed. 

Whereupon the defendant, by her attorney, requested the 
Court to especially Charge the jury in the language of the 
following prayers: 

Prayer No. I: Any circumstance or fact to be deter¬ 
mined by the jury that can be explained upon either of 
two theories, one consistent with the innocence of the de¬ 
fendant and the other with the guilt of the defendant, the 
jury must accept the theory consistent with the innocence 
of the defendant, unless precluded from so doing by other 
facts or circumstances proven in the case. 

Prayer No. II. If the jury has a reasonable doubt as to 
whether or not deceased took fire when struck by the lamp 
thrown by the defendant, or after having fallen to the floor 
while wrestling with the defendant, the defendant must be 
given the benefit of said doubt and acquitted. 

Prayer No. V. No inference of the Defendant’s guilt can 
be drawn other than such as naturally grows out of or 
follows from a fact or facts proven in the trial of the case 
by competent legal evidence. 

Prayer No. VI. The defendant’s version of how the de¬ 
ceased became afire and the circumstances that led to the 
decedent’s death, must be accepted by the jury unless the 
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jury is convinced beyond a reasonable doub^, by other 
competent evidence in the case, that said version is not the 
correct one. 

Prayer No. VII. Upon all the facts proven in the case, 
together with the legal presumption of innocence wdth 
which the defendant is ever clothed, the defendant should 
be acquitted. 

This the Court refused to do, and the defendant duly ex¬ 
cepted. 

Whereupon the Court charged the jury as to the pre¬ 
sumption of defendant’s innocence; the requirement that 
the Government prove the charge including' the specific 
intent, beyond a reasonable doubt; that it was the de¬ 
fendant’s act that caused the death of the deceased. 

19 Whereupon, the court, after overruling defendant’s 
motion for a new trial, on the 26th day of February, 
1926, sentenced the defendant to serve six years in the 
penitentiary, for manslaughter. 

«' ' 

Whereupon, the defendant, in open court, noted an appeal 
to the Court of Appeals, and the Court fixed the cost bond 
at $100, and refused to fix the bond on appeal for the ap¬ 
pearance of the defendant. 

Whereupon, the defendant, by her counsel, on the 22nd 
day of March, 1926, submits this Bill of Exceptions and 
moves the Court to seal and sign the same and to have the 
same force and effect as if signed at the trial before the 
jury retired, which the Court accordingly done this 17 day 
of June, 1926, now for then. 

JENNINGS BAILEY, 
Justice Supreme Court. 


% 


20 


KATE WILLIAMS VS. THE UNITED STATES. 


20 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 43967 

United States, Plaintiff, 
vs. 

Kate Williams, Defendant. 

Notice of Submission of Bill of Exceptions; Acknowledg¬ 
ment. 

Peyton Gordon, Esq., 

U. S. Attorney for the District of Columbia, 
Washington, D. C.: 

Please take notice that on the 22nd day of March A. D., 
1926, at ten o’clock, A. M., or as soon thereafter as Counsel 
may be heard, the proposed Bill of Exceptions, hereto at¬ 
tached, will be submitted to the Court to be settled. 

JOSHUA R. BENNETT, 

Attorney for Defendant. 

Service of copy of above acknowledged this 20th day of 
March, A. D. 1926, and I consent to said Bill of Exceptions. 
(Signed) RAYMOND NEUDECKER, 

Assistant U. S. Attorney in and for 

the District of Columbia. 

21 [Endorsed:] Criminal. No. 43967. Supreme Court 
of the District of Columbia. United States, plaintiff, 

vs. Kate Williams, defendant. Bill of exceptions. Joshua 
R. Bennett, Attorney-at-Law, 1937 14th St. N. W., Wash¬ 
ington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4486. Kate Williams, appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed June 22, 
1926. Henry W. Hodges, Clerk. 
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Kate Williams, Appellant, 
vs. 

The United States, 


APPEAL PROM THE SUPREME COURT OF THE 
DISTRICT OP COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, sentencing appel- 
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lant to serve a term of six (6) years in the penitentiary 
on a verdict of a jury finding appellant ‘‘Guilty of 
Manslaughter.’^ (Rec. 3, 6.) 

The indictment contained one count, charging ap¬ 
pellant with murder in the second degree; and alleged 
substantially as follows: That on the first day of De¬ 
cember, A. D. 1925, the defendant (appellant here) 
with force and arms, in and upon one Fred Williams, 
feloniously, wilfully and of her malice aforethough did 
make an assault with a lighted lamp containing inflam¬ 
mable oil and burning by a wick, by casting and throw¬ 
ing the said lighted lamp at, against and upon the said 
Fred Williams, and that by the casting and throwing 
of the said lighted lamp at, against and upon the said 
Fred Williams, did give to the said Fred Williams, 
divers certain mortal burns and wounds; of which said 
mortal burns and wounds, the said Fred Williams, on 
the seventh day of December, A. D. 1925, did die. 
(Rec. 2.) 

Among the names of the government’s witnesses en¬ 
dorsed on the said indictment—Criminal No. 43967, is 
that of John Surles. (Rec. 3.) 

The government to prove the issue of its part joined, 
introduced Dr. Joseph D. Rogers, Deputy Coroner, 
who gave in substance the following testimony: “Was 
present at the morgue and performed an autopsy on 
the body of colored man, identified as the body of 
Fred Williams (deceased). Cause of death was burns 
and exhaustion. There were severe burns on the 
chest, abdomen, legs and arms—^burns were general 
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over the body; but there were no burns on the poste¬ 
rior portion of the body; the burns were what would 
be generally called frontal burns. There were no other 
marks of violence upon the body.’’ (Rec. 10.) 

Dr. Howard Smith, a government witness, gave in 
substance, the following testimony: “Found a col¬ 
ored man on the second floor of said building (49 De- 
frees Street, N. W.,) suffering from severe burns over 
the entire front surface of the body—particularly the 
chest. Deceased was conscious, rational and coherent 
in speech; recognized and objected to morphine treat¬ 
ment. Deceased died December 7th, 1925. (Rec. 10.) 

George W. Lee, a government witness, testified to 
the following: “Saw Fred Williams (deceased) in the 
back room—Seymour and Williams’ wife (appellant) 
were in the room with him. Defendant (appellant) 
was doing nothing—standing in the room and told de¬ 
ceased to hold still while the Doctor stuck the needle in 
his arm. Found fire in the front room on the second 
floor. Made no examination of the room; there was 
no one in the room at that time. Searls was not in the 
front room when I entered the building. I don’t know 
just where Searls was—-did not see him when I went 
up stairs.” (Rec. 10-11.) 

Catherine Manigan, a government witness, gave iii 
substance the following testimony: “Knew Fred (de¬ 
ceased) and Kate Williams (appellant), lived in the 
same house, 49 Defrees Street, N. W., Fred Williams 
(deceased) came home about 4:30 or 5:00 in the even¬ 
ing; he went up stairs and came down, his wife (ap- 
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pellant) was out; wife (appellant) came in before six 
o’clock and went up stairs. They (deceased and ap¬ 
pellant) came down stairs together and went down 
to the kitchen. Heard loud talking in the basement; 
Williams (deceased) and his wife (appellant) were 
doing the talking—they were fussing, quarreling. Fred 
(deceased) came up talking loud, was talking to Kate 
(appellant), he was fussing. I asked him (deceased) 
please don’t make any fuss, she, Kate Williams (ap¬ 
pellant) said, ‘She would be glad when she had the 
damn baby, then her troubles would be over.’ She 
said nothing further. Williams (deceased) was 
standing talking to Searls (John Searls), deceased 
went back to the kitchen, and Kate (appellant) went 
back to the kitchen to get his supper. They were 
still talking loud; they came back together—right 
away. Fred (deceased) was still arguing with Kate 
(appellant). He said he wanted his supper, and Kate 
(appellant said, ‘Wait, I’ll get it.’ Williams (de¬ 
ceased) was rearing and fussing, he was mad, very 
angry—I never saw him that angry. Then they went 
up stairs for the last time—they were still arguing; I 
thought they were going into force, and I went for an 
officer. Officer came and went up stairs. Saw Fred 
Williams (deceased) coming down stairs with a blan¬ 
ket around him. When Fred (deceased) and Kate 
(appellant) were up stairs arguing and fussing, they 
were making loud noise. I heard Kate say^ something 
about ‘Mother.’ When they came from the kitchen 
(basement) Fred (deceased) said, ‘I’ll kill that 
woman, I would just as soon die as live.” They were 
coming up from the basement when Fred (deceased) 
said that—^he was talking in a low voice; he was mad, 
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angry. He was talking to me, and Kate (appellant) 
was right behind him. She was close enough to hear 
what he said. When they were up stairs Fred (de¬ 
ceased) said, ‘Let me out of here. Let me out of 
here.’’^ (Rec. 11-12.) 

Arthur Seymour, a government witness, gave in sub¬ 
stance the following testimony: “Heard a scrummage; 
scuffling for a few minutes, man hollered, ‘Put me out,’ 
man came out light blaze all over, woman (appellant) 
was trying to put herself out. George W. Lee was 
helping to put fire out. Fred (deceased) was in my 
room when the Doctor came, Searls and I tore his 
(deceased’s) clothes off, help to put him out. Kate 

« 

Williams (appellant) told her husband (deceased) 
‘Fred, you brought it all on yourself.” She told the 
officer that he brought it all on himself, she was in my 
room when she said this; she spoke loud enough to be 
heard, she was about five or six feet from me—sure 
the officer was near enough to hear her, I guess he 
heard it.” (Rec. 12-13.) 

Officer O. R. Orman, a government witness, gave in 
substance the following testimony: ‘‘Went to 49 De* 
frees Street, N. W., met John Searls (witness) at the 
foot of the stairs. Met Fred Williams (deceased) in 
hall on second floor and put him in bed, then went into 
front room, two men were in there. Went back in room 
where Fred Williams (deceased) was—Kate Williams 
(appellant) was in rear room with her husband. I 
asked how it happened—she said, I hit him with a 
lamp on the head, I asked her, Wliy did you do itt 
She said, ‘No man can hit me and get away with it. I 
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wish I had finished him, if I had a razor or gxin I 
would have.’ In conversation at the Sixth Precinct, 
defendant made the same statement as at the house. 
Went with deceased in ambulance to Emergency Hos¬ 
pital. Had no conversation wdth deceased on the way 
to Emergency Hospital. Deceased said at 49 Defrees 
Street, N. W., ‘I’ll tell you all about it when we get to 
the hosiptal. Never talked with deceased at the hos¬ 
pital. Defendant was in the ambulance that took de¬ 
ceased to the hospital.” (Rec. 13-14.) 

The above is all of the testimony offered in chief by 
the government. The appellant thereupon, by her 
counsel, moved the Court to direct a verdict of not 
guilty, upon the grounds that the evidence had failed 
to make out or prove the charge as set out in the in¬ 
dictment, and that the government’s case in its en¬ 
tirety failed to show that the deceased took fire or 
became ignited when struck by defendant with a lamp 
and fatally burned in consequence thereof, the grava- 
man or gist of the charge. The Court overruled thi;s 
motion of the defendant, to which ruling an exception 
was duly noted, and the said action of the Court is one 
of the errors herein assigned. Thereupon, the defend¬ 
ant, by her counsel moved the Court to require the 
government to call John Searls as a witness, or to 
permit the defendant to show that said John Searls 
was subpoenaed as a government witness and that his 
name was endorsed on the indictment as such. The 
court overruled this motion of the defendant, to which 
ruling the defendant duly excepted, and the same is 
herein assigned as error. (Rec. 14.) 
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Whereupon, the defendant, Kate Williams (appel¬ 
lant here), testified in her own behalf substantially 
as follows: “That she and deceased, her husband, 
lived at 49 Defrees Street, N. W., and were occupying 
the front room on the second floor December 1, 1925. 
Found deceased, Mrs. Manigan (witness) and John 
Searls (witness) on second floor. Deceased began 
quarreling and demanded that his supper be prepared. 
Told him if he would wait his supper would soon be 
ready. Went down stairs in the kitchen, prepared de¬ 
creased *s supper, but he would not eat; he was drink¬ 
ing and continued fussing; he was usually mean and 
quarrelsome when drinking; we went up stairs to our 
room and he continued to quarrel and was loud and 
noisy, called me names and swore at me. We came 
back down stairs and went into the kitchen. I brought 
the oil lamp down with me as it was getting dark. 
While in the kitchen, the deceased continued to quarrel 
and appeared to be very angry; I was afraid of him. 
He went up stairs—from the kitchen ahead of me—I 
followed behind him; as my husband (deceased) got 
in Mrs. Manigan’s room I heard him say to her: “I’ll 
kill that woman, I would as soon die as live.” We 
went on up to our room and my husband (deceased) 
closed the door; he bacame loud and boisterous and 
threatened to kill me; I was afraid of him; he struck 
me several times and rushed at me again and tried to 
strike me, saying he would kill me. I was pregnant 
and he knew it. I grabbed the lamp and threw it at 
him; as I was afraid he would kill me. He knew that I 
was pregnant. The oil lamp broke and fell to the 
floor; the oil spattered John Searls and myself; the 
burner set fire to the rug on the floor, my husband (de- 
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ceased) knocked me down on the floor and jumped on 
me, we both caught fire, and when he saw that he was 
afire, he jumped up and ran out of the room into the 
bath room. I got up as soon as I could; John Searls 
helped to put me out and I told him, ‘ ‘ I could put my¬ 
self out, help to put out Fred (deceased), Mr. Searls 
helped to put out Fred (deceased) and took him to the 
back room. My hair was singed and my sweater had 
several holes burned in it. John Searls, my husband 
(deceased) and I were the only ones in the room when 
my husband (deceased) struck me several times, and I 
threw the lamp at him. He (deceased) struck me with 
his fists and I struck him with my fists. I threw the 
lamp at him because he was beating me and said he 
would kill me. I was afraid and tried to protect my¬ 
self. When Officer Orman came, he asked me what was 
wrong! I told him my husband (deceased) brought it 
all on himself and was to blame for all of it. My hus¬ 
band (deceased) did not take fire until he jumped on 
top of me on the floor. I don’t know where the lamp 
struck him—I threw it at him because he was beating 
me and said he would kill me. I believed he meant what 
he said, I was trying to protect myself, I did not tell 
Officer Orman that I wish I had finished him. I said 
Fred (deceased) brought it all on himself and was to 
blame for all of it. Appellant identified the sweater 
shown her as the one she wore on December 1, 1925, 
and testified that the holes in the sweater were not in it 
before December 1, 1925, but the holes were burned in 
the sweater as a result of being thrown on the floor in 
the flames by the deceased. The sweater was thereupon 
offered in evidence. (Rec. 14, 15, 16.) 
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John Searls, subpoenaed as a government witness, 
and whom the government failed to call in its own be¬ 
half, and made no tender of the said witness to the ap¬ 
pellant, was introduced as a witness for the appellant, 
and gave testimony substantially as follows; “On 
December 1, 1925, I went to 49 Defrees Street, N. W., 
to see Fred Williams (deceased). Had known him 
and his wife for about a year. Fred Williams (de¬ 
ceased) had asked me to bring him some bread and 
pork chops. I got to 49 Defrees Street about 5:30 P. 
M. Kate Williams (defendant) came in afterwards. 
When she came in her husband (deceased) began fuss¬ 
ing with her about cooking his supper. He swore at 
her and called her a ‘Goddamn Bitch.’ He got angry 
because he said she had said she was big. He said, ‘I am 
going to kick it out of her.’ Miss Catherine (Catherine 
Manigan, a government witness) tried to quiet him, and 
asked him (deceased) please not start any fuss as her 
husband was away and she was alone with her baby. 
He (deceased) said, ‘^loddam that Goddam Bitch, I’ll 
kill her.” He was very angry and he went up stairs. 
He rushed up stairs and I soon heard an argument, 
loud talking up stairs, and Miss Catherine (Catherine 
Manigan) asked me to go up stairs and see if I could 
quiet them. I went up stairs and knocked on the 
door. Fred (deceased) opened the door and I went 
in. I asked him not to fight. I said, ‘If you strike that 
woman in the condition that you saw she is in you will 
get yourself into serious trouble.’ He said, ‘I’ll kill 
the Goddamn Bitch.’ He rushed at her (defendant) 
and struck her with his fists; she struck him back with 
her fists. He struck her several times and I tried to 
part them. He was very mad and was calling her 
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Goddamn Bitches and saying he was going to kill her. 
He told me to get out of the way, and when I saw he 
was very mad, I did not try to separate them any more. 
He rushed around me and struck her again, and she 
grabbed the lamp off of the dresser and threw it at 
him; he ducked his head, and the lamp struck him on 
the side of the head. The lamp bursted and the broken 
pieces fell to the floor; the burner was burning and set 
Are to the rug on the floor; the oilsp^^ttered on all three 
of us. I got oil all over my coat. He (deceased) 
threw her (defendant) on the floor in the fire and 
jumped on top of her. Her hair caught fire and he got 
on fire. He (deceased) jumped up and said, T’m afire, 
put me out. ’ He ran into the bath room and I tried to 
put the woman out. She said, ‘John, take his shirt off 
of him.* Fred (deceased) did not take fire until he 
knocked his wife (defendant) down on the floor and 
jumped on top of her. He caught fire from the flame 
of the burning rug. Neither of them caught fire until 
they were on the floor in the flame. Arthur Seymour 
(a government witness) who lived in the back room 
came in the room and helped to put Fred (deceased) 
out. Fred would not have caught fire if he had not 
thrown Kate down on the floor in the flame and jumped 
on top of her. She told the officer that it was her hus¬ 
band’s fault, that her husband was to blame. I was not 
holding Fred, but was in between him and Kate trying 
to keep them apart. I was begging him not to fight her 
in her condition. Fred and I were friends. T never 
heard Kate Williams (defendant) tell Officer Orman 
that she wished she had finished him. ” (Rec. 16-17.) 


10 


Here the appellant announced that she rested her 
case. Thereupon, the government recalled OflScer 
Van Orman, who testified in rebuttal in substance as 
follows: Defendant did not have on sweater offered in 
evidence when I saw her at 49 Defrees Street, Decem¬ 
ber 1, 1925. I did not see the sweater in the room. I 
looked under the bed with a search light. She was not 
burned. On cross-examination, the witness testified: 
that he looked defendant over when he came into the 
room; had no particular reason for doing so—don’t 
know how she was dressed; think she had on a bunga¬ 
low apron. Didn’t ask the defendant if she was hurt. 
Didn’t examine her head to see if her hair was singed. 
(Rec. 17-18.) Whereupon, defendant, by her counsel, 
moved the Court to strike out the testimony in rebut¬ 
tal. The Court overruled this motion, and the de¬ 
fendant, by her counsel, duly excepted. WTiereupon, 
the government announced its case closed. Where¬ 
upon, counsel for the defendant again moved the Court 
to direct a verdict of not guilty on the ground that the 
evidence failed to prove or make out the charge as 
laid in the indictment. The Court overruled this mo¬ 
tion to which an exception was duly noted, also to lan¬ 
guage of the Court in overruling said motion. (Rec. 
18.) (Note: the record does not disclose the language 
of the learned Trial Justice in overruling the said 
motion.) 


ASSIGNMENTS OF ERROR 


(1) The learned Trial Justice erred in refusing to 
require the District Attorney to call witness John 
Searls, who was subpoenaed by the government and 
whose name was endorsed on the indictment as a gov¬ 
ernment witness. (Rec. 6.) 

(2) The learned Trial Justice erred in refusing to 
permit defendant to show that witness John Searls 
was a government witness, subpoenaed as such and 
whose name was endorsed on the indictment as a gov¬ 
ernment witness. (Rec. 6.) 

(3) The learned Trial Justice erred in refusing to 
grant prayer No. one of defendant, as follows: Any 
circumstance or fact to be determined by the jury that 
can be explained upon either of two theories, one con¬ 
sistent with the innocence of the defendant and the 
other with the guilt of the defendant, the jury must 
accept the theory consistent with the innocence of the 
defendant, unless precluded from so doing by other 
facts or circumstances proven in the case. (Rec. 18.) 

(4) The learned Trial Justice erred in refusing to 
grant prayer No. two of the defendant as follows: If 
the jury has a reasonable doubt as to whether or not 
deceased took fire when struck by the lamp thrown by 
the defendant, or after falling to the floor while 
wrestling with the defendant, the defendant must be 
given the benefit of that doubt and acquitted. (Rec. 
18.) 
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(5) The learned Trial Justice erred in refusing to 
grant prayer No. 5 of the defendant as follows; No in¬ 
ference of the defendant’s guilt can be drawn other 
than such as naturally grows out of or follows from a 
fact or facts proven in the trial of the case by com¬ 
petent legal evidence. 

(6) The learned Trial Justice erred in refusing to 
grant prayer No. six of the defendant as follows; The 
defendant’s version of how the deceased become afire 
and the circumstances that led to the decedent’s death, 
must be accepted by the jury unless the jury is con¬ 
vinced beyond a reasonable doubt, by other competent 
evidence in the case, that said version is not a correct 
one. (Rec. 18-19.) 

(7) The learned Trial Justice erred in refusing to 
grant prayer No. seven of defendant as follows; Upon 
all the facts proven in the case, together with the legal 
presumption of innocence with which the defendant is 
ever clothed, the defendant should be acquitted. (Rec. 
19.) 

(8) The learned Trial Justice erred in refusing to 
direct a verdict at the close of the government’s case, 
of not guilty on the ground that the government had 
not made out a case against her. (Rec. 19.) 

(9) The learned Trial Justice erred in its comment 
made in refusing defendant’s request for a directed 
verdict of not guilty at the close of the government’s 
case. (Rec. 19.) 
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(10) The learned Trial Justice erred in refusing 
to strike out the testimony of oflScer O. R. Van Orman 
to the effect that the defendant was not burned and 
that she did not wear a sweater at the time of the 
fatal burning. 

(11) The learned Trial Justice erred in overruling 
the motion of the defendant for a new trial. 


ARGUMENT 

In taking up the several errors assigned; counsel 
for the appellant ask leave and permission of the Court 
to discuss the same somewhat out of the order here¬ 
in enumerated, to the end that the several questions 
of law raised may be presented in their logical se¬ 
quence. 


ASSIGNMENT OF ERROR NO. 8 (Rec. 7-14) 

Therefore, directing the attention of the Court to 
the eighth assignment of error (Rec. 7-14) it is respect¬ 
fully submitted that the learned Trial Justice erred 
in refusing to grant appellant’s motion for a directed 
verdict of not guilty at the close of the government’s 
case. 

The indictment charges: that the appellant, with 
force and arms, in and upon Fred Williams, felonious¬ 
ly, wilfully and of her malice aforethought did make 
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an assault, by casting and throwing at, against and 
upon the said Fred Williams, a lighted lamp, contain¬ 
ing inflammable oil and burning by a wick, and did 
thereby then and there feloniously, wilfully and of her 
malice afore thought, give to the said Fred Dilliams 
divers certain mortal burns and wounds of which he 
did die. 

It is earnestly submitted, that the testimony adduced 
as disclosed by the record, fails in every material as¬ 
pect to prove or substantiate the charge laid in the 
indictment. The case of the government is based upon 
conjectures—inferences, pure and simple. 

It is an' elementary principle of law in support of 
which no citation is required; that upon a plea of ‘‘Not 
Guilty’’ the defendant, before he is required to inter¬ 
pose his defense, has the right to insist and demand, 
that the government prove to the satisfaction of the 
jury and beyond a reasonable doubt every essential 
ingredient of the offense charged in the indictment, 
and unless and until this is done, the defendant is en¬ 
titled to a verdict of not guilty, and the Court should 
so direct. 

In the case at bar, not one scintilla of evidence was 
offered to show that the deceased came to his death 
by reasons of burns and wounds received by the cast¬ 
ing and throwing of the said lamp as charged in the 
inc^ictment. As above stated; it was a mere conjec¬ 
ture—a mere inference, without proof—legal proof of 
facts from which such an inference could be legally de¬ 
duced. The government introduced no eye-witness to 
the transaction, notwithstanding the fact that it had 
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in its possession the testimony of an eye-witness, and 
notwithstanding the further fact that it had that eye¬ 
witness present in court under the Court’s subpoena, 
and informed this appellant that the said witness 
would be called on behalf of the government at the 
trial of this cause in the court below. The appellant 
speaks of the witness John Searls, whose name was en¬ 
dorsed on the indictment, and about whose testimony 
and the attitude of the government therewith; proper 
reference will hereinafter be made. 

Search, as painstakingly as this Court will, there can 
be found in the whole record, not the slightest proof 
to support the charge laid against this appellant. The 
only proof offered by the government (indeed, if it can 
be called proof) tending to prove the charge, is the 
testimony of Officer O. R. Van Orman, found on (Rec. 
13) as follows: “I asked her how it happened—she 
said, I hit him with a lamp on the head.” “I asked 
her, why did you hit him?” She said, “No man can 
hit me and get away with it, I wished I had finished 
him, if I had a razor or a gun, I would have.” This 
is the whole of the government’s case, and it is again 
respectfully submitted, that the learned Trial Justice 
erred in not directing a verdict of not guilty as moved 
by appellant’s counsel. 


ASSIGNMENT OF ERROR 1 AND 2 (Rec. 6) 

Assignments of Error one and two may very prop¬ 
erly be considered together. Complying with the 
requirement of the law, and preceding the trial of this 
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cause in the court below, the government furnished the 
appellant with a list of its witnesses, and informed 
the appellant that the witnesses whose names ap¬ 
peared thereon would testify on behalf of the govern¬ 
ment. Among them, appeared the name of one John 
Searls, and the appellant had every reason to believe 
(having been so informed) that the government would 
call the said John Searls as a witness in its behalf. 
The government, however, and for reasons best known 
to itself, rested its case without calling to the witness- 
stand the said John Searls. Thereupon, the appel¬ 
lant by her counsel moved the Court to require the 
government to call John Searls as a government wit¬ 
ness, or permit the appellant to show that the said 
John Searls was subpoenaed as a government witness 
and that his name was endorsed on the indictment as 
such. This motion was overruled and the appellant 
by her counsel duly excepted. 

The injury done the appellant by the refusal of the 
learned Trial Justice to grant the above motion was 
twofold: (1) It dv3prived the appellant of the benefit 
of the testimony of the said John Searls as coming 
from a government witness, and placed upon her the 
onus, if she desired the benefit of his testimony, of 
calling him as her own witness, thereby assuming the 
responsibility of vouching for his credibility, and (2) 
it precluded appeUant’s counsel from commenting to the 
jury on the legal effect of the failure of the govern¬ 
ment to call a witness it had subpoenaed and which 
had in its possession and under its control, the testi¬ 
mony of that witness. The government well knew what 
testimony the witness John Searls would give; it 
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equally knew as well, that his testimony would have 
been fatal to the government’s contention, and would, 
coming from a government witness, have strengthened 
materially the appellant’s theory, and we urgently in¬ 
sist, that the failure of the government to call that wit¬ 
ness was a matter of fair comment to the jury. 

The government, as is usually done, made no ten¬ 
der of said witness to the appellant, and the appel¬ 
lant, in order to have the benefit of his (John Searls’) 
testimony, for whatever it was worth, was compelled to 
make him her own witness, taking, of course, the 
chances incident to such venture. In this position, we 
do not think the appellant should have been placed. 

To say the least, the appellant was forced to sail an 
uncharted sea—to stake her liberty upon an unknown 
quantity. 

It will be argued that the appellant was not injured, 
and thereby should not be heard to complain, since 
she had the benefit of the testimony of the said John 
Searls as her own witness. The appellant’s reply to 
this is: that the testimony of the said witness did not, 
and could not have the same probative force and effect 
with and upon the jury as it would have had coming 
from the government. In denying the appellant the 
right to show that the said John Searls was subpoenaed 
as a government witness, the learned Trial Justice, 
we think, deprived her of a valuable weapon of de¬ 
fense, for we are of the opinion that that fact should 
have formed a basis for a comment to the jury, in or¬ 
der that the jury might draw its own conclusions and 
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make its own deductions, as to why the government 
failed to call so important a witness. 

It is a well established principle of law, that where 
either party to an action, has available, and in his pos¬ 
session, the testimony of a witness, material and vital 
to the issue involved, and fails to produce such a wit¬ 
ness, or offer in evidence his testimony, the jury has 
the right to infer from such failure so to do, that the 
testimony of such witness would not be favorable to 
the contention of the party having possession of his 
testimony. 

‘‘The failure of a party to call a witness whom he 
may have, possessing peculiar knowledge concerning 
the case, and to examine such witness concerning the 
facts within his peculiar knowledge, amounts almost to 
a presumption, that the testimony of that witness 
would not sustain the contention of the party. This 
would be especially true if such a witness was favor¬ 
able to the party’s contention and he made use of wit¬ 
nesses relative to the particular matter in dispute, who 
were less familiar with the case than this particular 
witness.” 

Brickwood Sackett on Instruction, 

Vol. 1, page 116, Par. 144; 

Princeville vs. Hitchcock, 101 Ill. App. 588. 

“The prosection may always freely comment on the 
failure of the accused to call a particular witness, or a 
witness for a particular purpose, as, for example, to 
account for his whereabouts on the night of the crime. 
Hence, if the wife of the accused is competent, the 


19 


state may comment upon the failure of the accused to 
call her/’ 

Underhill on Evidence, 

2nd Ed., page 119, Par. 68. 

In the Webster case, the Court charged in effect, 
that where the evidence in support of the charge is 
strong, and it is apparent that it is in the power of 
the accused to produce countervailing evidence, the 
jury may consider as a circumstance against him his 
failure to do so. 

Com. vs. Webster, 5 Cush. (Mass.) 316; 

People vs. Doyle, 21 N. Y. 578. 

If the above be a correct statement of the law, and 
we respectfully submit that it is; then, by analogy, 
the converse must be equally true; that when the gov¬ 
ernment has in its possession, the material and vital 
testimony of a particular witness, touching a particu¬ 
lar matter in dispute, and fails to produce that par¬ 
ticular witness who could give such testimony, it 
would be highly prejudicial for a Trial Justice to de¬ 
prive a defendant of the right to comment thereon. 
Such, we respectfully submit, was the harm done to 
the appellant in this cause as complained of in As¬ 
signments of Error 1 and 2. 


ASSIGNMENTS OF ERROR, 3, 4, 6. 

Assignments of Error, 3, 4 and 6 involve the ruling 
of the learned Trial Justice in refusing to grant ap- 
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pellant’s prayers one (1) two (2) and six (6). The 
above Assignments of Error, can, we think, with very 
great propriety, and in the economy of time, be con¬ 
sidered under one head. 

The authorities are uniform and in accord, that if 
there be any evidence in the case, however slight, and 
an instruction is requested based upon that evidence, 
and properly stating the law; it is error for the Trial 
Justice to refuse such an instruction. 

Before discussing Assignments of Error 3, 4 and 
6, involving appellant’s prayers 1, 2 and 6, and the 
evidence upon which they are predicated; appellant 
begs leave to respectfully direct the attention of the 
Court to some of the authorities and to a few of the 
adjudicated cases. 

“To justify the trial court in giving an instruction 
predicated upon a supposed state of facts, it is not 
necessary that the court should be entirely satisfied 
of the existence of the facts on which the instruction 
is founded. It is not for the court, in ruling upon 
evidence, or in framing instructions, to determine the 
probative force of evidence. If the evidence is ma¬ 
terial, relevant, and competent, it is for the jury, and 
instructions bearing'upon the evidence, without re¬ 
spect to its weight or credibility cannot be deemed 
erroneous if there be any evidence on which to base 
it, no matter how slight and inconclusive that evi¬ 
dence may be.” 

“It is not necessary to determine whether the evi¬ 
dence would outweigh other evidence offered by the 
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opposite party. It is only necessary to say that it 
furnished a basis for the instruction asked. 

Encyclopaedia of PI. & Pr. Vol. 11, p. 181; 

Maupin vs. Va. Lead Min. Co., 78 Mo. 27; 

Breese vs. State, 12 Ohio St. 146; 

Honesty vs. Com. 81 Va. 283; 

State vs. Ezzard, 40 S. Car. 312. 

« 

“It is the right of the parties to have the jury in¬ 
structed on the law applicable to the case, clearly and 
pointedly, so as to leave no reasonable ground for 
misapprehension or mistake. And it is the duty of 
the judge, when requested, to give in charge any re¬ 
quested instruction which is correct as a proposition 
of law and applicable to the issues. 

Encyclopaedia of PI. & Pr. Vol. 11, p. 213; 

People vs. Clayton, 4 Utah 451; 

People vs. Taylor, 36 Cal. 255; 

Terry vs. State, 17 Ga. 204; 

State vs. Wilson, 3 Ill. 225; 

Carpenter vs. State, 43 Ind. 371; 

Nichols vs. State, 46 Miss. 284. 

“Though the evidence is conflicting, each party is 
entitled to have the law given to the jury which is 
applicable to his theory of the case and the testimony 
of his witnesses; and an instruction correct in point 
of law and applicable to the evidence should always 
be given, no matter how slight the evidence is in sup¬ 
port of the hypothesis on which the instruction is 
based. The instruction, if pertinent, should be given 
without regard to the weight or preponderence of the 
evidence.” 

Encyclopaedia of PI. & Pr. Vol. 11, p. 215. 
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“The fact that the evidence may appear unreason^ 
able or inconsistent will not warrant the court in re¬ 
fusing an instruction based thereon/’ 

Hughes on Instructions, p. 78, Pr. 86; 

Hayes vs. State, Texas Cr. App; 

39 S. W. 106; 

32 L. R. A. 766. 

“And in.a criminal case, if there is any evidence, 
though weak or slight tending to prove a legal de¬ 
fense or material fact, it is error to refuse instruc¬ 
tions based on such evidence.” 

Hughes on Instructions, p. 79, Pr. 88; 

State vs. Newman, 57 Kan. 705. 

« 

“A party is entitled to instructions fairly presented-/ 
to the jury the law applicable to the evidence which 
tends to support his theory.” 

Fessenden vs. Doane, 188 Ill. 232. 

“So where the evidence tends to support two op¬ 
posing theories on a material issue or fact, and the 
court instructs as to the theory of the prosecution 
and refuses to instruct on the theory of the defense 
it is error.” 

f 

Jackson vs. Com, 96 Va. 107. 

It has been repeatedly declared that the defendant 
has a right to a full statement of the law from the 
judge, and that a neglect to give such full statement. 
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when the jury consequently fall into error, is suffi¬ 
cient reason for reversal. 

State vs. McDonnell, 32 Vt. 491; 

Cox vs. State, 32 Ga. 515; 

State vs. Mitchell, 64 Mo. 191; 

Armstead vs. State, 43 Ala. 340. 

Where the evidence tends to support two different 
theories by which it is sought to prove a material 
fact, a charge to the jury ignoring the evidence of 
one of such theory is erroneous. 

People vs. Willett, 105 Mich. 110. 

So for the court, in charging the jury, to confine 
them by instructions to one view of the case when the 
evidence is of such a character that different construc¬ 
tions or views may be drawn from it, is error. 

Samuel vs. Knight, 9 Pa. Superior Court, 352. 

Where there is evidence tending to establish a legal 
defense to an action, either civil or criminal, the giv¬ 
ing of instructions ignoring or disregarding such de¬ 
fense is error, although the instructions may in all 
other respects correctly state the law. 

State vs. Abbott, 65 Kan. 139 


DUTY OF THE JURY TO INFER INNOCENCE 

RATHER THAN GUILT 

The Supreme Court of the State of Alabama, held 
the following to be a proper instruction: “Gentle- 
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men of the jury, I charge you that if the testimony in 
this case in its weight and effect be such as^wo con¬ 
clusions which can be reasonably drawn from it, the 
one favoring the defendant’s innocence, and the other 
tending to establish her guilt, law, justice and human¬ 
ity alike demand that the jury adopt the former and 
find the accused not guilty.” 

Bryant vs. State, 116 Ala. 445. 

To a like effect is the ruling of the Supreme Court 
of the State of California. “Where two conclusions 
can be drawn from a single circumstance, one tending 
to establish his guilt and the other tending towards 
the innocence of the accused, the law makes it your 
duty to accept the conclusion tending towards inno¬ 
cence rather than the one tending towards guilt.” 

People vs. Gilmore—Cal. (Not reported.) 

56 Pac. 806-7. 


The Supreme Court of the State of Illinois, ruled 
that the defendant was entitled to the following in¬ 
struction: “The jury are instructed that, when a 
man’s conduct may be as consistently and as reason¬ 
ably, referred to one of two motives, one criminal and 
the other innocent, it is your duty to presume that 
such conduct is actuated by the innocent motive and 
not by the criminal.” 

McCoy vs. State, 175 Ill. 224; 

51 N. E. 777. 
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And likewise, the Supreme Court of the State of North 
Carolina, held that the defendant was entitled to the 
following instruction: “Where the act or language 
of a person may be attributed to two motives, one 
criminal, the other not, the law will ascribe it to that 
which is innocent. This is a general rule, and applies 
in this^case, unless the testimony convinces the jury 
the criminal motive is the true one.” 

State vs. Jackson, 129 N. C. 558. 

In view of the above authorities, is it not now clear¬ 
ly manifest that the learned Trial Justice erred in re¬ 
fusing appellant’s prayers 1, 2 and 61 Not only was 
the law correctly and properly stated in the said 
prayers requested, but there was an abundance of 
evidence upon which they were predicated. This case, 
as disclosed by the record presented two separate and 
distinct theories. The government contended that the 
deceased came to his death from burns and wounds 
received by the throwing of a lighted lamp at, against 
and upon him by the appellant. As to this theory of 
the government, we respectfully submit: that there 
was no evidence offered to sustain the same, the tes¬ 
timony of officer Van Orman, which purports to be a 
statement of the appellant. “I hit him with a lamp. 
No man can hit me and get away with it, I wish I had 
finished him, if I had a razor or a gun I would have.” 

The theory of the appellant was: that the deceased 
did not take fire from the lighted lamp thrown by her 
at him; but the the lamp broke; fell to the floor; ig¬ 
nited a rug on the floor; that deceased knocked her 

26 




down on the floor; jumped on her and caught fire from 
' the flames from the rug. 

What evidence does the record disclose that tends 
to support this theory. If there was none, then the 
learned Trial Justice was fully justified in refusing 
to grant appellant’s prayers 1, 2 and 6. If the record 
discloses such evidence, then, we respectfully submit: 
that the learned Trial Justice erred in refusing to 
grant the said prayers. 

It is not the desire of counsel to tire and weary the 
Court with a lengthy recital of the evidence adduced 
tending to sustain the appellant’s theory of the case; 
but the case is one of such grave and serious impor¬ 
tance to the appellant; that counsel feel fully justified 
and warranted in praying the indulgence of the Court 
to give a brief resume* of the evidence adduced to 
prove her theory. 

The appellant says: that on the day of the tragedy 
the deceased started to quarrel with her; that he had 
been drinking; that he called her names and swore 
at her; that he appeared very angry; that she was 
afraid of him; that he was usually mean and quarrel¬ 
some when drinking; that she was in a pregnant state; 
that the deceased knew she was in a pregnant state; 
that she heard deceased say to Mrs. Manigan (gov¬ 
ernment witness) “I’ll kill that woman, I would as 
soon die as live”; that she and deceased went to their 
room; that deceased closed the door; that he became 
loud and boisterous and threatened to kill her. That 
deceased struck her several times, that he rushed at 
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her again aiid tried to strike her, saying: he would 
kill her; that she grabbed the lamp and threw it at 
him as she was afraid he would kill her; that the lamp 
broke and fell to the floor; that the oil spattered on 
John Searles and herself; that the burner set fire to 
the rug on the floor; that the deceased knocked her 
down on the floor and jumped on her. That both she 
and deceased caught fire; that her hair was signed; 
that her sweater had several holes burned in it, and 
that she, deceased and John Searls were the only ones 
in the room when she threw the lamp at deceased; 
deceased knocked her down on the floor and they both 
caught fire from the burning rug. (Rec., 14-15.) 


Even though the testimony of the appellant stood 
alone and unsupported; her testimony, we think, was 
sufficient to warrant the granting of the prayers re¬ 
quested. 


This appellant, is indeed fortunate, that she can rely 
upon the testimony of the government witnesses to 
support her theory. 


The theory of the appellant that the rug on the floor 
did take fire, is supported by the testimony of George 
W. Lee, (government witness) as disclosed by his tes¬ 
timony on Rec., p. 10, as follows: “Saw smoke and 
fire coming out of the second floor front; found fire 
in front room on second floor; opened the door and 
threw out the rug and mattress that were on fire.’^ 
Who can be heard to say that the rug did not take 
fire as the appellant says it did? 
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Further support is found for the theory of the ap* 
pellant by the attitude of the deceased towards her 
as is disclosed by the testimony of Catherine Mani- 
gan (government witness) on Rec., pp. 11-12) as fol¬ 
lows: “Deceased came home between 4:30 and 5:00; 
his wife was out; wife came in before six o’clock; 
Williams and his wife came down stairs together and 
went down to the kitchen; heard loud talking; Will¬ 
iams and his wife were fussing; Fred came up talking 
loud, and I asked him, please don’t make any fuss. 
She, (Kate Williams) said, she would be glad when 
she had the damn baby, then her troubles would be 
over, she said nothing further. Deceased was stand¬ 
ing talking to John Searls. Williams went back to 
the kitchen and Kate went back to fix his supper. 
Fred was still arguing with Kate. Williams was 
rearing and fussing; he was very mad, very angry, 
I never saw him that angry. Then they went up 
stairs for the last time, they were still arguing; I 
thought they were going into force. When they were 
coming from the kitchen basement Fred said, “I’ll 
kill that woman, I would just as soon die as live.” 

« 

Is the testimony of the appellant, that she was 
thrown or knocked down on the floor by the deceased, 
true or false! In answer to the above inquiry, we 
respectfully direct the attention of the Court to the 
testimony of Arthur Seymour (government witness) 
found on Rec., p. 12, as follows: “I heard scrummage— 
scufl^g for a few minutes, man hollered, put me out, 
man came out running light blaze all over. I tried 
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to put him out, tore his clothes off; woman was trying 
to put herself out. Kate Williams told her husband 
that he brought it all on himself. She told the officer 
that he brought it all on himself. On what theory can 
we account for the appellant being on fire; her hair 
singed and holes burned in her sweater save on her 
own theory? If there be any faith—any virtue in 
human testimony^ then, there is an abundance of sup¬ 
port of the appellant’s theory in the testimony of the 
government’s witnesses. If further support be re¬ 
quired ; we respectfully request the Court to consider 
the testimony of John Searls, whose name was en¬ 
dorsed on the indictment returned, as a government 
witness, and who was subpoenaed in the court below 
as a government witness. John Searls, whose testi¬ 
mony appears on Rec., pp. 16-17, says: He was there 
in the room when the deceased struck the appellant 
several times; that the deceased got angry because 
appellant said, she was big; that deceased said, “I’m 
going to kick it out of her;” that deceased said, “God¬ 
damn that Goddamn bitch. I’ll kill her;” that deceased 
rushed up stairs and I soon heard an argument. Miss 
Catherine (Catherine Manigan, government witness) 
asked me to go up stairs to see if I could quiet them; 
that he went up stairs and knocked on the door. Fred 
opened the door and he went in. That he asked him 
(deceased) not to fight; that he said to deceased: 
“If you strike that woman in the condition you say 
she is in you will get yourself into serious trouble.” 
That deceased said, “I’ll kill the Goddamn bitch.” 
That deceased rushed at her and struck her with his 
fists; that he struck her several times and that he 
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parted them. That deceased was mad, was calling her 
Goddamn bitches and saying he was going to kill her. 
That deceased told me to get out of the way, and that 
when he saw that deceased was mad he did not try 
to part them any more. 


The deceased rushed around him (witness) and 
struck her again, and she grabbed the lamp off of the 
dresser and threw it at him; that he (deceased) 
ducked his head and the lamp struck him on the side 
of his head. That the lamp bursted and the broken 
pieces fell to the floor; that the burner was burning 
and set fire to the rug on the floor. That deceased 
threw her on the floor in the fire and jumped on top 
of her. That her hair caught fire and he got on fire. 
That he (witness) tried to put the woman out; that 
deceased did not take fire until he knocked the woman 
down on the floor and jumped on top of her and that 
he helped to take deceased’s clothes off. That John 
Searls was present and helped to take deceased’s 
clothes off, is supported by the testimony of Arthur 
Seymour, (government witness) in his testimony 
found on Rec., p. 12, as follows: “Searls and I tore 
his clothes off, helped to put him out.” 

Further recital of the testimony becomes wholly 
unnecessary, and would serve no useful purpose. We 
can only repeat and insist, that the learned Trial Jus¬ 
tice erred in refusing to grant the instructions or 
prayers above mentioned. 
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ASSIGNMENT OF ERROR 5. (Rec., 19.) 


Assignment of Error 5, involves the ruling of the 
learned Trial Justice in refusing to grant appellant’s 
prayer No. five (Rec., 18). The said prayer embodies 
a correct proposition of law, and by the refusal of the 
learned Trial Justice to grant the same; the jury was 
left to infer that the government had established its 
theory of the case, and that, without any competent, 
legal evidence being offered from which such an in¬ 
ference could be fairly drawn. We think, a further 
discussion of this assignment is unnecessary. 


ASSIGNMENT OF ERROR 7. 

The above Assignment of Error involves the ruling 
of the learned Trial Justice in refusing to grant ap¬ 
pellant’s prayer No. seven. (Rec., 19.) 

The legal presumption of innocence is one of the 
greatest safeguards vouchsafed to American citizens. 
It is a safeguard with which a defendant is ever 
clothed, and it rests with and follows the defendant 
throughout the entire case, even to the sacred pre¬ 
cinct of the jury room. To overcome this presump¬ 
tion of innocence; it is incumbent upon the govern¬ 
ment to prove to the satisfaction of the jury and be¬ 
yond a reasonable doubt every essential ingredient 
of the offense charged in the indictment, and unless 
and until this is done, the accused is entitled to an 
acquittal. In the case at bar, the government failed 
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to prove that the deceased came to his death as laid 
in the indictment. The weight of the evidence was 
strongly against the theory of the government, and 
we think it was the solemn duty of the learned Trial 
Justice to have directed a verdict of not guilty upon 
the whole of the evidence as prayed. 


ASSIGNMENT OF ERROR 9. (Rec., 7, 18) 

As to the last above assignment of error, counsel 
respectfully submit, that they are without the benefit 
of the Court’s comment in refusing appellant’s prayer 
for a directed verdict, but as to the refusal of the 
learned Trial Justice to so direct as prayed, counsel 
say nothing further than what has already been said 
in the discussion of assignment of error 8, supra. 


ASSIGNMENT OP ERROR. 10 (Rcc., 7, 18) 

This assignment of error, counsel respectfully sub¬ 
mit to the opinion and judgment of the Court without 
discussion. 


ASSIGNMENT OF ERROR 11. (Rec., 3, 7) 

Appellant respectfully submits, that the verdict of 
the jury was contrary to the weight of the evidence; 
that the government failed to prove the charge as laid 
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in the indictment, and that the learned Trial Justice 
erred in overruling appellant’s motion for a new trial. 

“A conviction contrary to the weight of the evidence 
will be set aside when any of the essential allegations 
of the indictment remain unproved.” 

Wharton’s Criminal Pleading & Practice, 

9th Edition, page 580, Pr. 813; 

Com. vs. Briggs, 5 Pick. (Mass.) 429; 

Falk vs. People, 42 Ill. 331; 

Bruce vs. State, 87 Ind. 450. 


For the errors herein complained of, appellant re¬ 
spectfully submits, that the judgment of the court 
below should be reversed and this cause be remanded 
for a new trial. 

Respectfully submitted. 

Royal A. Hughes, 
Joseph P. Neal, 
Attorneys for Appellant, 
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In the Court of Appeals of the District of 

Columbia 

Apkh, Term, 1926 


No. 4486 

No. 16— Special Calendar 

Kate Williams, appellant 

vs. 

The United States, appellee 


brief fob appellee 


STATEMENT OF THE CASE 

Appellant, defendant below, who was convicted 
of manslaughter in the Supreme Court of the Dis¬ 
trict of Columbia under an indictment charging her 
with murder in the second degree, in the killing of 
Fred Williams, her husband. From a sentence of 
six years in the penitentiary, she appeals to this 
court. 

On December 1,1925, Fred Williams, living with 
his wife, the appellant, at 49 Defrees Street North¬ 
west, in the City of Washington, was struck by his- 
wife with a lighted lamp and received bums from. 
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which he died on December 7th of the same year in 
Emergeqicy Hospital. Williams, who was a la¬ 
borer, returned home from work the afternoon of 
December 1, 1925. His wife, Kate Williams, was 
not at home. She came home about six o’clock and 
went to the upstairs part of the house where she 
lived with her husband. Shortly afterwards they 
came down the steps and went to the basement of 
premises 49 Defrees Street Northwest, which was 
used as a kitchen. They were in the kitchen alone. 
While they were in the kitchen, Catherine Manigan 
heard them quarreling. (Eec. p. 11.) When they 
came up from the kitchen, they were still quarreling 
and Catherine Manigan, believing they might come 
to blows, went for an officer. 

After WOliams and his wife went upstairs the 
second time, the witness heard further argument 
and said they were making a loud noise. (Rec. p. 
12.) Williams had stated, when coming up from the 
kitchen, that he wanted his supper and after they 
had gone upstairs the second time witness heard 
Fred Williams say Let me out of here—^let me 
out of here.” This was before the arrival of the 
policeman. 

Arthur Seymour testified that Williams and his 
wife lived in the front room of the house at 49 De¬ 
frees Street Northwest, while he occupied the back 
room, his room being next to their room. Seymour 
was lying on the bed in his room when he heard 
sounds of a scuffie. The next thing he heard was a 
man’s voice crying ‘‘Put me out” Fred Williams 
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then ran from his room into the hall, his clothing 
ablaze. (Eec. p. 12.) Witness assisted in taking 
the burning clothes off Williams, while George W. 
Lee threw a burning rug and mattress out of ttie 
window. Lee put out the fire in the room. 

George W. Lee, who lived at No. 43 Defrees 

i 

Street Northwest, several doors above the house 
where Williams lived, testified that his attention 
was attracted by someone on the street calling out 
^‘Fire.” He saw smoke and fire coming out of the 
second floor front of 49 Defrees Street. He ran to 
the house, up the stairs, and foimd that the front 
room of the second floor was ablaze. He entered 
the room, opened the window, and threw out a burn¬ 
ing mattress and a rug. There was no one in the 
room at this time. 

O. R. Van Orman, a police officer, testified (Rec. 
p. 13) that he was in the immediate neighborhood 
of 49 Defrees Street Northwest, between 5.30 and 
6 o’clock p. m. December 1,1925, when his attention 
was attracted to the above munber by the loud voice 
of a woman. He was diagonally across the street. 
When he saw flame about three feet high in the 
room, he went to 49 Defrees Street and met a man 
named John Surles at the foot of the stairs on the 
first floor. He asked Surles what was wrong and 
the latter paid no attention to him so the officer went 
upstairs. The officer met Fred Williams in the hall 
of the second floor and put him on the bed. He 
then went into the front room. Two men were 
there. * A mattress was on fire at one end. He next 
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went to the back room where Fred Williams was 
on the bed. Appellant was there. In response to 
the officer’s question as to what had happened, ap¬ 
pellant replied that she had hit Williams on the 
head with a lamp. Van Orman then asked her 
“Why did you do it?” her reply was: “No man 
can hit me and get away with it; I wish I had 
finished him. If I had a razor or a gun I would 
have.” 

Appellant all this time, according to the police¬ 
man, was boisterous and noisy, and he told her on 
three different occasions to keep quiet. She re¬ 
peated the above statement to the officer at the 
Station House. (Rec. p. 13.) Van Orman testi¬ 
fied that Williams was in great pain. The officer 
had a searchlight and he made a careful search of 
the room upstairs where Williams was struck. He 
saw broken pieces of the lamp on the fioor. The 
rug on the fioor was burned in several places. In 
her own defense, Kate Williams testified that her 

husband came home and quarreled with her about 

♦ 

his supper being late and when she had prepared 
his supper he would not eat it. She testified fur¬ 
ther that when they went upstairs to their room, 
Williams became loud and boisterous and threat¬ 
ened to kill her. She said she grabbed the lamp 
and threw it at him, as she was afraid he would 
kill her. She denied that she told told Policeman 
Van Orman that she wished she had killed him 
or that she made the statement accredited to her* 
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John Surles testified at great length for the de¬ 
fendant, corroborating her story in every detail 
He described himself as being a spectator of the 
fight although Officer Van Orman testified that 
Surles was in the lower part of the house and not 
upstairs at any time while he was there. In re¬ 
buttal the police officer testified for the Government 
that appellant did not have on a sweater, which was 
offered in evidence, on the evening of the alterca¬ 
tion in the house in Defrees Street, Northwest. She 
not only did not wear a sweater on this occasion but 
he did not even see one in the room. He testified 
further in rebuttal that she was not burned, that she 
wore a bimgalow apron and, on looking at her, he 
could not see that she was injured in any way. 

ABGTJMENT 

In appealing to this Court, appellant has assigned 
as error the following: 

1. Refusal by the trial court to require the Dis¬ 
trict Attorney to call to the witness stand John 
Surles, it appearing that Surles’ name was en¬ 
dorsed on the back of the indictment and that he 
had been subpoenaed by the Government to attend 
the trial. 

2. Refusal of the trial court to permit appellant 
to show that Simles was subpoenaed by the Govern¬ 
ment as a witness and that his name was endorsed 
on the indictment. 

3. Refusal of instructions requested by the de¬ 
fendant. 


f 
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4. Refnsal on the part of the trial court to direct 
a verdict for the defendant, on the Government's 
case and on the further groimd that the Govern¬ 
ment had not made out a case against the defendant. 

5. Refusal of the Court to strike the rebuttal 
testimony of the police officer. 

6. Refusal of the Court to award defendant a 
new trial. 

The several errors assigned by appellant are dis¬ 
cussed in her brief out of the order enumerated. 
For the purpose of answering argument on these 
points offered by appellant, discussion of the errors 
assigned will be taken up in the order in which 
they are treated in appellant's brief. 

Of the eleven assignments of error urged by aj)- 
pellant, three. Nos. 7, 8, and 9 are grouped imder 
the first point discussed in the brief. There was 
abimdant evidence to sustain the jury’s verdict, in¬ 
cluding the defendant’s confession, and the circiun- 
stances revealed by the testimony of the Govern¬ 
ment witnesses. 

How can it reasonably be contended that there 
was no evidence to make out a prima facie case of 
murder in the second degree, when all the elements 
of such crime were present! Fred Williams met 
his death as the result of bums received on the date 
of the altercation with appellant The cause of his 
death was given as “bums and exhaustion,” there 
being no other marks of violence upon his body; 
when confronted by the police officer appellant 
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readily admitted the assault in language which has 
heretofore been set out. 

The credibility of the testimony offered by the 
Government rested with the jury. In any criminal 
case the credibility of witnesses who testify either 
for prosecution or for defense is for the jury. 

Smith V. State, 275 S. W. 1031. 

Foley V. State, 239 Pac. 948. 

It is the province of the jury to determine which 
set of witnesses whose testimony conflicts is telling 
the truth. 

People V. Harrison, 149 N. E. 236. 

Where the evidence presents two reasonable and 
conflicting constructions, it is for the jury, and not 
the Court, to determine which to believe. The 
jurors are exclusive judges of the credibility of wit¬ 
nesses and the weight and value of the evidence. 

Powe V. State, 106 So. 503. 

Kirh V. State, 241 Pac. 205. 

In State v. Scurlock, 130 S. E. 263, it was held 
that the jury is the sole judge of the weight and 
credibility to be given the testimony of witnesses^ 
even where the testimony conflicts. 

In Cady v. United States, 51 S. L. R. 763, a con¬ 
viction for housebreaking was upheld where only 
circumstantial evidence was offered. In that case^ 
the Court, speaking through Mr. Chief Justice 
Smyth, had this to say: 

We are reminded of the well-establidied 
and oft-repeated principle that unless there 
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is substantial evidence of facts which ex¬ 
clude every other hypothesis but that of 
guilt, it is the duty of the trial court to in- 
struct the jury to return a verdict for the ac- 
cused; and where all the substantial evidence 
is as consistent with innocence as with guilt, 
it is the duty of the appellate court to re¬ 
verse the conviction. But it is not applicable 
here because the facts established are such 
that the jury was fully warranted in deduc- 
ing from them inferences which excluded 
every other hypothesis but that of guilt. 

The facts in the Cady case were briefly that one 
Glenn rented a garage in the City of Washington, 
in which he kept his automobile and accessories. 
He permitted another person to occupy the garage 
with him. On the night before the breaking and 
entering, about nine o’clock, he locked the garage 
and did not see it again imtil some time the follow¬ 
ing evening. About seven o’clock of the morning 
after he locked it a witness named Martz, a me¬ 
chanic, whose shop was located in the neighborhood 
hut who happened to be near the garage at the time, 
hea^d a noise in the vicinity of the garage and went 
around the comer to see \^hat had caused it. He 
found the doOrs open, the staple which had held the 
lock and the lock lying on the ground, and thtee' 
men, two of whom were the defendants, in the 
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garage. As soon as the men saw him, th^ came 
out of the garage without closing the doOrS Itehinrf 
them. They made no response to a question asked 
hy the Witness hnt gbt into a Waiting automobile and 


drove away. This was substantially all of the 
testimony produced. Under this state of facts the 
trial court submitted the question to the jury, who 
returned a verdict of guilty. This court affirmed 
that judgment, featuring in its opinion the above 
quotation on the subject of the exclusion of every 
h 3 q)othesis except that of guilt. 

Coming to the second point urged by appellant, 
wherein assignments of error Nos. 1 and 2 are dis 7 
cussed, it will be seen that there is no merit in these 
alleged errors, first, because there is no obligation 
resting on the prosecution in the trial of a charge of 
murder in the second degree, to call a witness, even 
though such witness may be under subpoena* to 
attend court at the request of the prosecution. The 
Government took the same chance in not calling the 
witness as the appellant did in calling him. There 
was nothing in the testimony given by Government 
witnesses to indicate what John Surles would tesr 
tify to, inasmuch as the police officer who visited 
the house, as soon as he saw signs of fire, found 
Surles standing downstairs. The juiy would have 
had to disbelieve the officer if any credit was given 
to Surles^ version of the fight. Counsel for ap¬ 
pellant falls into error when he says the Govern^ 
ment, “complying with the requirement of the law, 
and preceding a trial of this cause in the court be¬ 
low, * * ♦ furnished the appellant with a list 
of its witnesses and informed the appeUant that 

the witnesses whose names appeared thereon would 
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testify on behalf of the Government.’’ Such a rule 
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is applicable only in cases of first-degree murder 
and in other cases where the death penalty might 
be imposed on a verdict of guilty. Section 1032 of 
the Revised Statutes preserves this important 
right to the indicted party. The purpose of this 
statute is to enable the party indicted for any of¬ 
fense which might be punished by death, to know 
what witnesses will testify on behalf of the Gov¬ 
ernment and to inquire into the testimony that the 
defendant will be called on to meet, and to further 
enable such defendant to prepare a defense to the 
charge. See Horton v. United States, 15 App. 
D. C. 310. 

A fair perusal of the testimony given by Surles 
would show the wisdom of the prosecuting officer 
in not calling upon Surles to testify on behalf of the 
Government. For further answer to the argument 
imder this heading that the prosecution made no 
tender of this witness to the appellant, appellee 
replies that there is no custom known to the crimi¬ 
nal law whereby a witness who may, for some un¬ 
disclosed reason, not be called on to testify, should 
be tendered to the adverse party. Certainly there 
is no presiunption that a jury might give greater 
credit to the word of a witness who is subpoenaed 
by the Government than it would to a witness who 
testified for the defense. 

If the testimony for the Government had showed 
Surles to have been a witness to the altercation, 
and'the Government did not call such witness and 
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did not account for his absence,, it would have been 
proper for appellant to comment upon that fact, 
but when appellant took over the witness, she 
vouched for his creditability and he then became a 
witness for the defense. Where the witness did 
testify, however, appellant will not be heard to 
comment on his failure to take the stand nor on the 
failure of the other side to produce him. In this 
connection, appellant suffered no injury as the jury 
heard Surles testify at great length and by its ver¬ 
dict the jury apparently disbelieved him. 

The trial court did not err in denying certain prayers 
offered by appellant—^No fault was found with the gen¬ 
eral charge of the court 

Under the next head, appellant groups assign¬ 
ments of error 3, 4, and 6, although it would seem 
proper to include under this topic also a discussion 
, of the 5th and 7th assignments of error, because 
they all have to do with the refusal of the court to 
, give specific prayers which were requested by ap¬ 
pellant. 

The first prayer submitted by appellant was mis¬ 
leading in its terms. The question naturally pre¬ 
sents itself, how could the jury be “ precluded 
from finding that the defendant was not guilty? 
The function of the jury is to determine the fact of 
guilt or innocence and not to speculate in theories. 
This prayer was properly refused for two reasons: 
first, the instruction requested was properly cov¬ 
ered in the Court’s charge on the question of rea- 
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sonable doubt, with which appellant found no fault 
at the trial; second, a single fact, standing alone, 
might be consistent with innocence, but would not 
so appear in connection with other proved facts, so 
that a circmnstance pointing to innocence, if it 
stood alone in the evidence, might be considered by 
the jury favorably to the defendant, but in its rela¬ 
tion to other facts proved, that circmnstance might 
lose its innocent appearance. 

In Raymond v. State, 105 So. (Ala.) 394, it was 
held that a requested instruction on behalf of a 
defendant to the effect that, where there are two 
reasonable constractions from the facts, the juiy 
must give the accused a favorable construction 
rather than an unfavorable one, was held to be 
properly refused because invasive of the province 
of the jury. In that case the trial court was 
requested to give these instructions: 

I charge you, gentlemen of the jury, that 
it is a well-settled rule of law that, if there 
be two reasonable constructions which can 
be given to facts proven, one favorable and 
the other unfavorable to a party charged 
with crime, it is the duty of the jury to give 
that which is favorable rather than that 
which is unfavorable, to the accused. 

* * * If there is any single inconsis¬ 
tency in the evidence in this cause, which is 
inconsistent with the defendant’s guilt, 
* * * when taken into connection with 
all the other evidence in the case, then you 
can not find the defendant guilty. 
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The trial court refused to ^ve these instnictioiiB 
-and the appellate court held that it was not in erroi* 
when it refused theni, saying, “The evidence, as 
liere shown by several witnesses^ was ample to sus¬ 
tain the conviction and to support the judgment 
pronounced and entered. The evidence was also in 
sharp conflict. 

In Carter v. State^ 105 So. (Miss.) 514, it was 
held, in a homicide ttial, that the Court need not 

give instructions which are argumentative in their 
nature, and the refusal to give such instructions 
would not reverse the judgment of convictioii. 
The trial courts in that case, refused an instruction 
that the jury has the duty to reconcile all evidence 
consistent with aebused’s innocence. The Su¬ 
preme Court of Mississippi remarked that it is the 
'duty of the jury to consider evidence as a wlmle and 
draw proper inferences thereform. 

In Nelson V. Gommonivealth, 130 S. Ei (Ybu) 
389, it was held improper to have given an instruc¬ 
tion requested by the accused presenting the ac¬ 
cused’s theory of the case on the ground that it took 
from the jury the question of the Weight to be given 
the evid^ce. ^ 

Prayer No. 2 wan properly refused because of its 
misl^ding nature. To sustain the conviction of 
appellant on a charge of murder in the second de¬ 
gree it hot nedBSsary to prove that deceased 
met his death frmn bums resulting from his being 
first sttuck with the lighted lamp. The indictment 
in this case did not restrict the proof to showing 
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that Williams took fire when first struck with the 
lamp. Deceased might have been on the fioor at 
the actual moment that the lamp struck him or he 
may have been in the process of falling to the fioor 
when so struck. It is submitted that the prayer, 
in its form, was misleading and was properly 
refused. 

Prayer No. 5 was properly denied. Not only was 
it misleading and confused in meaning, hut it 
tended to submit to the jury questions of law as to 
what evidence was competent and what was legaL 
It was not accompanied by any definition to define 
the expression “competent legal evidence.” There 
having been no objection offered by appellant to the 
introduction of testimony, with the exception of the 
occasion when the police officer was recalled for 
rebuttal examination, this Court must certainly as¬ 
sume that no evidence was received in the trial 
court unless it was, first, competent, and, second,, 
legal evidence. 

Prayer No. 6 was properly rejected because it 
invaded the province of the jury. The credibility 
and weight of all the evidence in the case was for 
the jury, not for the court. This prayer is also- 
misleading because it would call for the acquittal 
of the accused if defendant’s recollection of the 
circumstances of the assault was not accurate. In 
the first place, the jury had the defendant’s own 
contradictory stories, because her narrative to the 
police officer who arrested her was radically dif¬ 
ferent from the story she related on the witness. 
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stand. As framed^ this prayer would have in¬ 
structed the jury to give greater weight to the 
story which the defendant related from the wit¬ 
ness stand than to her version of the affair as re¬ 
lated to the policeman, which was almost so recent 
after the assault as to be a part of the rea gestae. 

The weight of circumstantial evidence is for the 
jury, Clifton v. United States (1923) 51 W. L- R. 
763. 

Guilt may appear from the inherent improba¬ 
bility of the defendant’s story, or from the lack 
of evidence of innocence to rebut the evidence of 
guilt. 

In Quoch Ting v. United States, 140 U. S. 417, 
it was held that the igicontradicted evidence of 
interested witnesses to an improbable fact does not 
require judgment to be rendered accordingly. 
Said the Court, page 420: 

Undoubtedly, as a general rule, positive 
testimony was to a particular fact, xmcon- 
tradicted by any one, should control the de¬ 
cision of the court; but that rule admits of 
many exceptions. There may be such an 
inherent improbability in the statements of 
a witness as to induce the court or jury to 
disregard his evidence, even in the absence 
of any direct conflicting testimony. He 
may be contradicted by the facts he states as 
completely as by direct adverse testimony; 
and there may be so many omissions in his 
account of particular transactions, or of his 
own conduct, as to discredit his whole story. 
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His manner, too, of testifying may give rise 
to doubts of his sincerity, and create the 
impression that he is giving a wrong color¬ 
ing to material facts. All tiiese things may 
properly be considered in determining the 
weight which should be given to his state¬ 
ments, although there be no adverse verbal 
testimony adduced. . 

In the Quock Ting case, a member of the Chinese 
race filed a petition for a writ of habeas corpus to 
obtain his discharge from detention by Officers of 
Customs who refused to allow him to land in this 
country, the petitioner having come from China on 
board a steamship, which vessel landed at the port 
of San Francisco. In his petition he alleged that 
he was not within the restrictions of the Acts of 
Congress having to do with the exclusion of Chinese 
subjects, but was a citizen of the United States, hav¬ 
ing been bom therein. The writ was issued and 
the petitioner brought before the Court, when his 
testimony and that of his father was taken in sup¬ 
port of his claim. He testified as to his birth; that 
he was bom in San Francisco at a certain address, 
remaining there imtil he reached the age of ten, 
when he went to China with his mother; that he 
remembered the names of people on the ship which 
bore him to China; that he had no knowledge of 
any places or streets in the city wherein he claimedl 
to have been bom and knew nothing of the English 
language; that he did not recall any circumstance, 
incident^ or occurrence which would lead an impar- 
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tial mind to suppose that he had ever been in the 
city of his alleged birth. His father testified that 
the petitioner was bom at the address given by the 
petitioner; that he subsequently went to China with 
his mother and one of his friends. 

His testimony was void of any circumstances of 
particulars concerning his residence in San Fran¬ 
cisco, of his having a family there, or of his being 
known among his neighbors or others as having any 
children. After the Court had heard this testi¬ 
mony, he decided that the petitioner was not ille¬ 
gally restrained of his liberty but was a Chinese 
person forbidden by law to land within the United 
States and had no right to be or remain therein. ' 
The writ was discharged with instructions that the 
petitioner be remanded to the United States Mar¬ 
shal to be returned to the captain of the steamship 
upon which he had been a passenger. Appeal was 
taken directly to the Supreme Court of the United 
States and the Court observed, that while there was 
no Contradiction of the testimony offered by peti¬ 
tioner, it was of no force or weight whatever. 

In Koehler v. Adler, 78 N. Y. 287, it was decided 
that a court or jury was not boimd to accept as true 
the testimony of a witness smply because no other 
witness had denied the story, and that the character 
of the witness was unimpeached; that the witness 
might be contradicted by circumstances as well as 
by statements of others contrary to his own, or there 
might be such a degree of improbability in the state- 
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ments as to deprive them of credit, however posi¬ 
tively made. The Quock Ting case cited with ap¬ 
proval the case of Wait v. McNeil, 7 Mass. 261, 
where the Supreme Court of Massachusetts held 
that a verdict was not to be set aside although it 
was given against the positive testimony of an un¬ 
impeached witness, where there were circumstances 
in evidence tending to lessen the probability that 
such testimony was true. 

RelNittal testimony, when releyant, always proper—^Last 
two assignments of error not tenable 

It is difiScult to imderstand appellant’s conten¬ 
tion that the trial court committed error by refus¬ 
ing to strike out the testimony of officer Van 
Orman, given in rebuttal. In the first place, there 
was no objection to the testimony when it was 
offered, and the uniform rule is that, to take ad¬ 
vantage of an error in admitting testimony, objec¬ 
tion must be seasonably made and exception noted. 
The Record (Rec. p. 17) discloses that Van Orman 
was cross-examined on the testimony he gave in re¬ 
buttal by appellant’s counsel, and after such cross- 
examination had been completed, and not until 
then, was the motion made to strike out the testi¬ 
mony. In view of appellant’s version of the as¬ 
sault, Van Orman’s testimony in rebuttal was 
especially significant. Appellant testified that she 
wore a sweater on December 1,1925, at the time de¬ 
ceased received his fatal bums; that the sweater 
was burned at some period during the altercation 
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as the result of her being thrown on the floor by 
deceased while the floor was ablaze. The rebuttal 
testimony of Van Orman showed that she did not 
wear such a sweater when he saw her; that 
she was not burned; that he did not see such 
a sweater in the room, although he looked 
carefully about the place with a searchlight; that 
to the best of his recollection appellant wore a 
bungalow apron. This testimony went to the very 
gist of her defense, namely, that the deceased 
caught fire as the result of his own actions and not 
from the assault inflicted by her. Appellee sub¬ 
mits it was proper rebuttal evidence and the weight 
of it was for the jury. 

CONCLUSIOK 

Respecting appellant's 11th assignment of error, 
the appellee submits, it has long been settled law in 
this jurisdiction that the overruling of a motion for 
a new trial is not a ground for reversible error. In 
West V. United States, 20 App. D. 0. 347, decided 
June 23, 1902, this Court, speaking through Mr. 
Justice Morris, said: 

We have so repeatedly held in this court 
that the action of the trial court upon a mo¬ 
tion for a new trial is not the subject of 
review here, that we must suppose that the 
assignment of error made in that regard in 
this case was made through inadvertence. 
Such assignment, of course, can not be con¬ 
sidered. 
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The granting or refusal of a motion for a 
new trial is always addressed to the discre¬ 
tion of the Court, and can not be reviewed 
by an appellate Court. See Addington v. 
United States, 165 U. S. 185, Smith v. Mis¬ 
sissippi, 162 U. S. 592; Blitz v. United 
States, 153 U. S. 308; Price v. United States,, 
14 App. D. C. 391. 

The foregoing, it is respectfully submitted, dis¬ 
poses of the various points raised by appellant. It 
is further submitted that the record discloses that 
appellant went to trial in the court below on an in-^ 
dictment sufi&cient in law; that the trial court did 
not commit error in the admission or exclusion of 
evidence offered; that the charge of the Court, 
while epitomized here, was broad enough to include 
aU the essential elements of the crime; that the evi¬ 
dence, as disclosed by the printed record, was 
abundantly sufficient to justify the jury in a verdict 
of conviction, and that the judgment of the lower 
court should be affirmed. 

Peyton Gobdon, 

United ^tOftes Attorney. 

Eaymond Neudecker, 
Assistant United, States Attorney. 
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